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DOCKET ENTRIES 


Ja ©. 2962 Chief Judge Mishler 


FRANK LOWELL 
-against- 


TWIN DISC, INCORPORATED 


X---------------------------- .-- X 
Date Filings -Proceedings 
11/21/72 Filed petition and annexed bond on remova! 
(Supreme Court/Suffolk County). 
11/29/72 Filed notice of filing petition. 
11/29/72 Filed notice of motion and memorandum of law in 
support of motion for an order dismissing complaint. 
12/11/72 Filed affidavit of Frank Lowell in opposition. 
12/11/72 Filed supplemental affidavit of Frank Lowell. 
12/11/72 Filed plaintiff's memorandum of law in opposition. 
12/15/72 Before Mishler,. Chief Judge - Case called for 
nearing on defendant's motion to dismiss-Motion 
argued-Decision reserved. 
12/15/72 Filed defendant's memorancum of law in support. 
1/12/73 Filed plaintiff's notice to take deposition of 
Robert A. Everett. 
1/31/73 Filed supplementary memorandum of law in support 
of defendanc's motion to dismiss. 
2/2/73 Filed plaintiff's supplemental memorandim of law 
in opposition. 
2/5/73 Filed plaintiff's interrogatories to defendant. 
2/5/73 Before Mishler, Ch. J. - Case called for hearing 


on defendant's motion to dismiss. Both sides 

rest. Hearing concluded. Decision reserved. 

2/5/73 Filed stenographer's transcript dated 2/2/73. 
Continued 


72C-1582 Lowell vs. Twin Disc, Inc. 2a 


Date 
2/7/73 
2/14/73 
2/14/73 
3/14/73 
3/27/73 
3/29/73 
4/10/73 


4/17/73 
4/17/73 


4/25/73 


4/25/73 
4/26/73 


4/27/73 


5/16/73 
5/18/73 


5/18/73 
5/25/73 


5/31/73 


6/13/73 


6/13/73 
6/13/73 


6/15/73 


Filings-Proceedings 


Filed letter dated 2/2/73 from Willkie, Farr 
& Gallagher with attached copy of shareholders 
resolution. 
Filed letter dated 2/8/73 from Robert J. Kheel. 
Filed copy of letter from Judge Mishler dated 
2/13/73. 
By Mishler, Ch. J. - Filed memorandum of decision 
and order dated 3/14/73 denying defendant's motion 
to dismiss. (Postcards to attorneys). 
Filed Answer. 
Filed plaintiff's demand for jury trial. 
Filed defendant's responses to plaintiff's inter- 
rogatories. 
Filed defendant's interrogatories to plaintiff. 
Filed stipulation dated 4/13/73 extending time 
of defendant to answer the :omplaint to 4/23/73. 
Filed plaintiff's notice of notion for an order 
compelling defendant to answer interrogatories. 
Filed amended amswer. 
Filed stipulation dated 4/25/73 adjourning return 
date of motion to 5/18/73. 
Before Mishler, Ch. J. - Case called for hearing 
on plaintiff's motion to compel answers to inter- 
rogatories - Adjourned to 5/18/73 on consent. 
Filed plaintiff's reply to counterclaim. 
Before Mishler, Ch.J. - Case called for hearing 
on plaintiff's motion to compel answers to inter- 
rogatories and plaintiff's motion to dismiss. 
Motions withdrawn. 
Filed letter dated 5/17/73 from Sidney S. Bobbe. 
Filed plaintiff's answers and objections to defen- 
dant's first set of interrogatories. 
Filed notice of motion and memorandum of law in 
support of motion granting plaintiff summary 
judgment. 
Filed defendant's counter-statement under Rule 
9(g). 
Filed affidavit of Mark F. Hughes. 
Filed defendant's memorandum of law in opposit- 
ion to plaintiff's motion for summary judgment. 
Filed reply affirmation of Sidney S. Bobbe and 
plaintiff's reply memorandum of law. 

Continued 


72C-1582 


Date 


6/15/73 


7/9/73 


7/9/73 
7/10/73 


7/10/73 
7/12/73 


7/13/73 


7/13/73 


7/13/73 


7/13/73 


7/14/73 


7/17/73 


8/6/73 


Lowell vs. Twin Disc, Inc. 


Filings-Proceedings 


Before Mishler, Ch.J. - Case called for hearing 
on plaintiff's motion for summary judgment. 
Motion argued. Decision reserved. 
Filed notice of motion and memorandum of law 
in support of motion to strike plaintiff's 
objections to defendant's interrogatories, etc. 
Filed defendant's memorandum in support of 
motion for protective order. 
Filed letter from Willkie Farr & Gallagher 
dated 6/25/73. 
Filed letter from Sidney S. Bobbe dated 7/2/73. 
By Mishler, Ch. J. - Filed order to show cause 
why plaintiff's notices of deposition and dis- 
covery should not be vacated, ret 7/13/73 at 
9:30 A.M., with proof of service. 
Filed affidavit of Frank Lowell answering motion 
pursuant to Rule 37(a) and memorandum of law in 
opposition. 
Filed affidavit of Sidney S. Bobbe answering 
motion for protective order and memorandum of 
law in opposition to motion. 
Before Mishler, Ch. J. - Case called for defen- 
dant's motion striking plaintiff's objections 
to defendant's interrogatories. Motion argued. 
Court ruled on defendant's interrogatories. 
(See court's rulings.) 
Before Mishler, Ch. J. - Case called on order 
to show cause why plaintiff's notice of depos- 
itions and discovery should not be vacated. 
Motion argued. Deposition to be held in plain- 
tiff's office on 8/28/73.at 10 A.M. Submit 
order. 
By Mishler, Ch. J. - Filed memorandum of 
decision and order dated 7/13/73 denying motion 
for a protective order, granting motion to 
strike answer, etc. (Postcards mailed to attor- 
neys). 
Filed letter from Sidney S. Bobbe dated 7/13/73 
with annexed proposed order. 
Filed notice of motion to compel defendant to 
permit plaintiff to inspect documents, etc. 
Continued 


72C-1582 


Date 


8/9/73 


8/17/73 


8/23/73 
10/18/74 


11/7/74 
11/7/74 
11/7/74 
11/14/74 


11/15/74 


12/2/74 
12/2/74 


12/2/74 
12/6/74 


12/6/74 


12/16/74 
12/16/74 
12/19/74 


12/20/74 


Lowell vs. Twin Disc. Inc. 4a 


Filings-Proceedings 


By Mishler, Ch. J. - Filed memorandum of decis- 
ion and order dated 8/9/73 denying plaintiff's 
motion for summary judgment. (Postcards mailed 
to attorneys). 
Before Mishler, Ch. J. - Case called - Filed 
plaintiff's motion for an order permitting the 
plaintiff to inspect defendant's documents, etc. 
withdrawn. 
Filed notice to take deposition of Frank Lowell. 
Filed plaintiff's notice of motion and memoran- 
dum of law to amend complaint. 
Filed defendant's notice of motion for partial 
Summary judgment, etc. 
Filed memorandum of law in support of defen- 
dant's motion for partial summary judgment, etc. 
Filed defendant's statement under Rule 9(g). 
Filed letter dated 11/12/74 from S. Bobbe to 
Mishler re adjournment of both motions from 
11/15/74 to 12/6/74 on consent. 
Before Mishler, Ch. J. - Case called - Motion 
for an order granting partial summary judgment 
adjourned to 12/6/74 - Plaintiff's motion to 
leave to amend complaint adjourned to 12/6/74. 
Filed plaintiff's reply memorandum of law. 
Filed affidavit in opposition to defendant's 
motion under Rule 56 and reply to plaintiff's 
motion to amend. 
Filed plaintiff's response under Rule 9(g). 
Before Mishler, Ch. J. - Case called. Motion 
for an order granting partial summary judgment 
dismissing the three causes of action of the 
complaint herein argued. Decision reserved. 
3efco -e Mishler, Ch. J. - Case called - Plain- 
tiff's motion for leave to amerd complaint 
argued. Decision reserved. 
Filed plaintiff's reply affidavit. 
Filed plaintiff's rebuttal memorandum. 
Filed letter dated 12/17/74 from Willkie, Farr 
& Gallagher to J. Mishler. 
Filed affidavit of John H. Batten. 


Continued 
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Date 
12/27/74 
2/19/75 


3/31/75 


4/8/75 


4/8/75 


4/18/75 
4/24/75 


4/25/75 


Lowell vs. Twin Disc, Inc. 


Filings-Proceedings 


Filed letter dated 12/24/74 to Ch. J. Mishler 
from Sidney S. Bobbe. 

Filed letter dated 2/11/75 from S. Bobbe to J. 
Mishler 

By Mishler, Ch. J. - Filed memorandum of decis- 
ion and order dated 3/28/75 that plaintiff's 
motion to amend is denied and defendant's motion 
for summary judgment is granted. Clerk to 

enter judgment in favor of defendant and against 
plaintiff dismissing the complaint. 

Filed judgment dated 4/1/75 that plaintiff take 
nothing of the defendant and that the complaint 
is dismissed. (Postcards mailed). 

Filed notice of motion and memorandum of law 

for reargument of decision. 

By Mishler, Ch. J. - Filed memorandum of decis- 
jon and order dated 4/8/75 denying motion for 
leave to reargue. 

Before Mishler, Ch. J. - Case called for hearing 
on motion for reargument. Marked off. 

Filed notice of appeal. Duplicate maiied to 
Court of Appeals. 

By Mishler, Ch. J. - Filed order substituting 
attorneys for plaintiff. 
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| MOTION FOR LEAVE TO AMEND COMPLAINT (Filed October 18,1974) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
eee weeee#e#e*#s#enweseeeseseeeeese @ x | 


FRANK LOWELL, : | 


metaciee. JM 72 C 1582 
eagainst- : MOTION FOR LEAVE 
TWIN DISC, INCORPORATED, 
Defendant. 
ok Ee Ge a A ae ee ee a a ee X 
SIRS: 
PLEASE TAKE NOTICE that upen the annexed affidavit 
of the plaintiff, verified the ~ day of October, 1974, 


anu upon the annexed proposed amended and supplemental com- 
plaint, the undersigned will move this Court on the lst 


day of November, 1974, at 10.00 A.M. at the Court House, 


225 Cadman Plaza East, Brooklyn, N.Y. in the court room of 
Hon. Jacob Mishler, Chief Judge, for an order pursuant to 
Rule 15(a) and 15(d), granting plaintiff leave to serve 
and file the said proposed amended and supplemental com- 


plaint, upon such terms as may be just. 


Dated, New York, October 11, 1974. 


pe ak Boy etc, § Doth, 


SIDNEY 8. 

Attorney Pe Y Platatiff 
25 West 54th Street 
New York, N.¥. 10019 
Tel. 246-2885 


TO: 


WILLKIE, FARR & GALLAGHER, Esqs. 
Attorneys for Defendant 

1 Chase Manhattan Plaza 

New York, N.Y. 10005 


AFFIDAVIT OF FRANK LOWELL ANNEXED TO FOREGOING MOTION 7a 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ooesfset elmUmUmPrmlmlmlCOUlUCOrlmUCClC UCC UCOClCOlClClC Ce P 
FRANK LOWELL, t 

Plaintiff, : 

JM 72 C 1582 
~againet- 

TWIN DISC, INCORPORATED, 

Defendant. : 
see e&F @e2fFChlCUOOrmlmUCPrlmUC OrlhUC rlhUhC<C<C<‘ OTC PtllCc UTUlhUC FOlhUCFh—CrPhCéC x 


STATE OF NEW YORK ) 
t 68.3 
COUNTY OF NEW YORK ) 
FRANK LOWELL, being duly sworn, deposes and says: 
1. I am the plaintiff above named. and I make 


this affidavit in support of my motion for leave to serve 


an amended and supplemental complaint, which is necessitated | 


because new facts were discovered since the service of the 
original complaint and new events have occurred, which 
change the picture. I annex hereto the proposed amended 
and supplemental complaint. 

2. The first and second causes of action in the 
original complaint sought to recover damages from the 
defendant upon its guaranty of performance of my employment 
contract with its wholly owned New York corporation known 
as Lem Instrument Corp. ("Lem"), which I claimed was 
breached when I was discharged before the expiration date 
thereof. In the meanwhile I brought an action against Lem 
in the Supreme Court, Suffolk County, to recover my damages 
caused by that breach. (The present action had also been 
brought in the same court, but removed to thig court by 
defendant because of diversity of citizenship, defendant 


being a Wisconsin corporation. ) 


8a 

3. My said action against Lem has resulted in a 
judgment for Lem, the defendant therein, diemissing the 
complaint, and on September 11, 1974, the Court of Appeals 
of the State of New York, denied my application for ‘eave 
to appeal to that court. Since I am advised that the 
judgment dismissing my complaint in the State action may 
adversely affect the first two causes of action contained 
in the existing complaint, I am withdrawing those causes 
of action therefrom, but in place thereof I now allege that 
my discharge from employment by Lem was achieved through 
the defendant's breach of its contract with me to keep me 
on the board of directors of Lem during the life of that 
contract, whereas during its life and on October 4, 1972, 
defendant deliberately removed me from the board eo that 
it was then free to have a minority of the board discharge 
me from my employment without notice or an opportunity 
to be heard. I was unaware of the means thus employed 
until after my original complaint was served, by the sub- 
sequent revelation of the minutes of the meetings of 
stockholders and directors of lem. And I believed ‘it was 
inappropriate and untimely to amend the existing complaint 
until the result of the State court action became final, 
as it did on September 11th last. A copy of the contract 
whereby defendant undertook to keep me on the board of 
directors of Lem is annexed to the proposed amended 
complaint. 

4. It is clear that if I had still been on the 


board with the concomitant right to be heard, I.would have 


| been entitled to notice of the Special Meeting at which 


I was discharged without notice and to present my views 


9a 


and vote as to why there was no proper or just basis for 
my discharge or for the termination of Lem's business, 
which was also decided at that "Special" rump meeting of 
the board. The Chairman of the board of Lem was Wilton B. 
Gibson, who was an appointee of defendant as well as its 
consultant. He testified on the trial of the State action 
that he had expressed the opinion to John H. Batten, 


defendant's president and a member of Lem's board, that 


Lem's business should not be terminated but was well worth 


saving, and that even at the time of the State trial--a 
year later--he still felt that way; also that he felt very 


strongly about the Lem products and its market. He had 


also admitted when examined on deposition in the present 


case that he had told Mr. Batten that he would like to 
come out of retirement and work with me and see if he 
could not put the business on a sound footing. 

4. Yet it was Mr. Gibson who was delegated to 
come to New York and notify me that I was discharged and 
the business terminated, and he admitted that up to that 
very moment there had been no intimation to me that 
anything that I was doing would be a cause for discharge; 


“out 


that it was a completely new thing that came to me 
of the blue." Yet Mr. Gibson was Chairman of tt Board 

and the liaison with defendant and the one most familiar 
with our affairs. I mention this, not in order to retry 


the issues of my action against Lem, but as part of the 


evidence I wish to produce under my first cause of action, 
to show that it is not fanciful to charge that if I had 
not been summarily removed as a director, in violation of 


my contractual right, and deprived of the opportunity to 


10a 
be heard at a properly called director's meeting, the ter- 


mination of Lem's business and the termination of my 
employment contract would not have been voted. 

5. In my proposed second cause of action, I 
will seek to show that these drastic actions were taken 
as a result of a long preconceived plan or strategy on 
the part of Mr. Batten, in concert with his attorney and 
others, to wind up Lem and to find a way at all costae 
whereby at the same time it could get rid of its obliga- 
tions to me, whether or not there wes any basis for doing 
80. 

6. Due to the collapse of the space industry 
in 1969, particularly as it affected many manufacturers 
on Long Island, Lem had switched its activities from its 
previous electronic devices used in that industry to the 
developrent of a novel but highly technical electronic 
shaft encoder and its accompanying system. This develop- 
ment took many months before a salable device could be 
produced. But by June of 1470, the first sale of such a 
system was accomplished, resulting in a congratulatory 
letter to me from Mr. Batten on June 18, 1970. But only 
eight months later, on February 18, 1971, Mr. Batten wrote 
a letter to defendant's executive vice president (ef which 
I as president of Lem was never informed) in which he 
said, without finding any fault with me; 

"Inasmuch ag Lem continues to fall drameti- 

cally below its forecast, i have to assume we 
are not far from deciding to sell Lem. I wish 
to formalize our plans in this respect.* * *" 
This letter was only revealed on the discovery granted by 


this court, as was a remurkable letter dated October 8, 


1971, a copy of which is annexed hereto as Exhibit 1. That 


| 
| 
| 
] 
| 


lla 
letter, of which I was never informed, reveals that the 


defendant's appointees to Lea's board secretly plotted with 
defendant's attorney as to how defendant could dispose of 


the Lem business and assets after the end of that fiseal 


year, and at the same time to get rid ag cheaply ae possible’ 


of its contractual obligations to me, even though it had 


no cause to do so. And it was pursuant to that “Lea 


Divestiture Strategy"--as the letter was entitled--that 
led to the very tactics later used. Thus, the holding of 
the secret meeting of the board of Lem, the adoption of 
the resolution to discharge both Evere’t and me for 
unspecified "cause," after receiving a mere verbal report 
from Mr. Gibson, and because the business of Lem had not 
reached its "anticipated goal" fellowed the plen thus 
conceived without justification in fact. 

7. Yet nowhere in the employment con*rect or 
elsewhere is there any mention of an obligation to reach 


"anticipated goals." And, significantly, when Mr. Cibson 


notified me of ny discharge, which he admittedly did “out 
of the blue," he refused to tell me (or Everett) what the 
"cause" was. Thus, it is now evident, which was not the 
case when the complaint herein was served, that the 
defendant contrived long before it had any basis for doing 


so, to terminate my employment by Lem, and to manufacture 


a plausible bu’ fraudulent excuse therefor, and also to 
use pressure tactics to force me to accept an unsatisfac- 
tory settlement. 

2, I also believe that my proposed Third Cause 
ef Action is highly meritorious. Under the Stock Acquisi- 


tion Agreement, I was promised that if the business of Lem 


a 
should show a profit at the end of any fiscal year, I was 


to receive additional shares of defendant's stock, valued 
to the extent of 25% of such net profit, but not to exceed 
in all stock of the value of $233,333.00, as my share. At 
the time tha lIem's business was terminated and I was 
discharged the vusiness oi Leo: was, in wy opinion and that 
of Mr. Gibson, oa che threshold of substantial profitabil- 
ity, because the technical development work had almost all 
been completed, and a good will of important customers had 
been received in the foro of repeat orders. And we were 
prepared in the ensuing year to embark on an expansion of 
our faciiities in order to go into a much more profitable 
scale of production, instead of the development stage 
engaged into up to that time. 

9. Ky my Third Cause of Action I seek to recover 
my damages resuiting from the premature and arbitrary 
termination of the business of Lem, thus cutting me o! 
from the possibility of receiving additional shares of 


detendant's stock ii Tem's business should have proved 


June 30, 1973, 
profitable in the fiscal years ending/June 30, 1974 and 
tune 30, 1975, which was prevented by the termination of 
the business just as it was on the sure road to success, 
as Mr. Cibson was fully convinced it was. 

10. ‘° e Fourth, Fifth and Sixth Causes of Action 
are a)l derived from express obligations of the Stu 
\cquisition Agreement and need no further explanation 
from me. 


11. 1 make this application in good faith, in 


the belief that I will be able to establish the allegations 


of the amended and supplemental complaint upon a trial. 


Atal bpuess 


sworn to before me this FRANK LOWELL 


‘it, Aaw af Netaher 1Q7/A 
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EXHIBIT 1 - LETTER DATED OCTOBER 7, 1971 ANNEXED TO FOREGOING 
AFFIDAVIT 
608 
EXHIBIT 28 - Report (Introduced at page 393) 
PERSONAL AND CONFIDENTIAL 


INTER-OFFICE COMMUNICATION 


TWIN DISC, INCORPORATED 
Racine, Wisconsin 


October 7, 1971 


4 


TO: Mr. Jolin H. Batten 


cc: Mr. VW. B. Gibson:~ Mr. D. E. Beaton. 
Mr. R. T. Howell Mr. R. S. Gibbs 


SUBJECT: LEM DIVESTITURE STRATEGY 


RECOMMENDATION: 


Messrs. Gibson, Howell, Gibbs and Batten met on Wednesday, October 6 
to formulate a final recommendation on the proposed divestiture of 
LEH. Having reviewed the various alternatives (see the "Decision 
Tree" attached), it was concluded that the immediate civestiture of 
LEM would have a substantial adverse effect on 1972 Twin Disc earnings, 
This would come at a time when there is a degree of uncertainty about 
profits from our normal operations in the coning year. Given this 
potentially adverse impact on our fiscal 72 earnings, it was the con- 
census of the meeting that Twin Disc should postpone the decision to 
divest itself of LEM until the end of this fiscal year. It ts pro- 
posed ‘hat at that time another review be underteen to see if our 
corporate earnings could absorb the losses incurred with the LEM 
divestiture. In the intergu, it is recommended that Twin Disc make 
certain operating changes regarding its control of LEM. It é¢ sug- 
gested that a system of management by objectives be instituted and 
that Frank Lowell be held to account for meeting objectives set down 
by the Board of Directors. 


This would serve 
which could be ued at a later date should it be 
necessary to enter litigation in the disposal of LEM. 


DISCUSSION: 


It © our intent:on here to briefly review the alternative courses of 
act chat are open to Twin Disc regarding the divestiture of LEN. 


In a letter to Bob Howell dated September 24 Lybrand, Ross Bres. & 
Montgomery reconiiends any disposition of LEM be handled as a sale of 
assets with a subsequent liquidation of LEM as opposed to the sale of 
LEM stock. This approach would have the most advantages, tax benefits 
for Twin Disc. 2 


" ha 


LEN DIVESTITURE STRATEGY Oi: Page 2 
+ EXHIBIT 28 10/7/71 


wai sew WE&G 


| Due to contractura’ requirements, Twin Disc must give six months notice to 
Lowsil and Evere*t before it can dispose of LEM or its assets. Rather than 
try to look fo: an outside customer, thereby creating a greater delay, it is 
envisioned that an offer would be made by Twin Disc to LEM to buy the assets. 
Wwhile the initial offer would be to exchange LEM's assets for the 6,624 shares 
of Twin Disc stock that Lowell and Everett own. Jt is sonceivable that the 
purchase price could go as low as $1. This offer could be made now or at sone 
future date. “ 
4 
If the offer were made now, it would either be accepted by Lowell and Everett 
, or refused. If the offer were accepted at an assumed purchase price of $50,000 
\\ in this instance, the affect on 1972 Twin Disc earnings would be a $94,090 loss. 
\ It is unlikely that Lowell and Everett would accept this type of an offer because 
\\ its acceptance would bring about the termination of the lucrative employicent con- 
'\ tracts. 


be refused, in which case we would have to «cnfront the question of the eniployment 

-| contracts. At this point we would have the choice of entering litigation or 

\ att mpting to settle out of court. If we were to litigate, it was agreed that it 
would be to Twin Disc's benefit to take the initiative and enter a suit in Federa? 
Court in Milwaukee under Section 108: (5) of the Securities Act as well as try to 
obtain a Declaratory Judgment. In the former case we would have to prove that Lowel] 
and Everett nade misrepresent..ions about LEM, its customers and its future. To win 
a Declaratory Judaent we would have to prove that Lowell had not carried out his 
management duties diligentiy. If Twin Disc doesn't take the initiative to enter suit, 
it is almost certain that Lowell will take us to court in an attempt to get the highi- 
possible judgment from us. 


| It is more likely that any Twin Disc offer to sel] LEM to Lowell and Everctt would 


To go the litigation route-would require from one and one-half years to three years 
in court at a cost of $10-$25,000. The affect on 1972 Twin Disc earnings would de 

a $67,590 loss. and more important we would lose control over the timing of the 
major loss associated with the emplcyment contracts. . 


It is more probable that we would try to settle the employment contracts out of court, 
in which case the payment would be made imnediately or over the four year duraticn of 
the contrect. Afterwards the assets could be sold or junked. The four-year payoff 
would cost us 3131,000 in 1972 earnings, while the more likely immediate payoff couia 
cost us $205,000 in losses. 


Consequently, in summary, if we were to make an offer to Lowell and Everett in the 
near future, we on the one hand face a prospect of incurring substantial losses whici. 
would have to be charged against 1972 earnings, or on the other hand take on the long 
drawn out court fight, which conceivably could run as long the ennloyment contracts 


\\ associated with the contract judguents. It is yor these reasons that we reco..cend 
, against the disposition of LEM at the present time and further reconwend that the 
\ question be raised again by next July in light of the business forecast for fiscal 16° 


Should you have any further questions regarding this recommendation, if will be happy i 


meet with you at your convenience. 
P 
te 


el Michael E. Batten 
EXHIBIT 1, p.2 


themselves, and at the same tine lose contro) «ser when we may want to teke the loss: ; 


| 
| 
| 
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AMENDED AND SUPPLEMENTAL COMPLAINT 16a 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
-— ef = we wm ewe we3ewenee we ew wee se X 
FRANK LOWELL, 
M72 C 1582 
Plaintiff, 
-against- : AMENDED AND 
SUPPLEMENTAL 
TWIN DISC, INCORPORATED, : COMPLAINT _ 
Defendant. 
-—-— = = wore sese we we eo wm ewe ewe ew we X 


Plaintiff, by his attorney, Sidney §. Bobbe, for 


his Amended and Supplemental Complaint, alleges as follows: 


FOR 4 FIRST CAUSE OF AC? ION: 
1. ‘that he is a citizen and resident of the 
State of New Yerk, and defendant is a corporation incorpo- | 
rated under the laws of Wisconsin, and it has its principal 
place of business in Racine, Wisconsin. The matter in con- 


Lroversy exceeds, exciusive of interest and costs, the gum 


2. That on July 3, 1968, the defendant entered 


into a written contract, designated as "Stock Acquisition 


Agreement", with plaintiff and one Robert Everett, whereby 
defendant undertook, among other things, to purchase from 
plaintiff and Everett all of the outstanding shares of 
capital stock of Lem Instrument Corp. ("Lem") of which 
corporation plaintiff was then president and a director. 
3. That at the same time and place Lem entered 
into an employment contract with plaintiff, whereby he was 
employed as its president and general manager for a period 


of seven years, and at the same time defendant executed 


and delivered to plaintiff its written guaranty of perform- | 


ance of said employment contract, a copy of which is annexed 


hereatn ane Wwhihte A 
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4. That thereby defendant agreed to vote its 


shares of Lem stock, then being acquired by it, so as to 
elect plaintiff to Lem's board of directors during the 
,ifte of the agreement. 

5. That upon acquiring said shares, defendant 
did clect plaintiff to said board and continued to retain 
nim on said board until October *, 1972, at which time it 
arbitrarily removed plaintiff from said board without notice 
or cause and in violation of said agreement. 

6. That immediately thereafter defendant wrong- 
fully caused a Special Meeting of the board to be held on 
the same day at its office in Racine, Wisconsin, without 
any notice of any kind to plaintiff; and said meeting was 
attended only by three directors, which was lese than @ 
quorum, all of whom were appointees of defendant and either | 
officers or employees of defendant, and at said meeting 
defendant caused a resolution to be adopted to terminate 
the business of Lem as expeditiously as possible and at the 
same time to terminate the employment contract of plaintiff 
as well as that of Everett. A copy of the minutes of said 
meeting is annexed hereto as Exhibit B. 


7. That on October 9, 1972, defendant caused the 


business of “em to be terminated forthwith and plaintiff's 


employment as president and general manager of Lem to be 
termineted without notice and without advising him of the 
cause therefor. 

8. That said <esult would not have been accom- 
plished had not defendant thus removed plaintiff from the 
boare of directors of Lem in violation of its agreement to 


keep 1! on the board during the life of the agreement. 
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9. That by reason of the premises the plaintiff 


has bean damaged co che eateat of $250,000. 


FOR A SECOND CAUSE OF ACTION: 


10. Plaintiff repeats the allegations and each of 
them set forth in the First Cause of Action. 

ll. That long prior to October 4, 1972, and long 
before Lem or defendant had any cause to terminate plain- 
tiff's contract of employment, defendant had decided to 
terminate the business of Lem after the end of the fiscal 
year ending June 30, 1972, and at the same time to termi- 
nate arbitrarily plaintiff's employment, in order to attempt 
to rid itself of its guaranty of the said employment con- 
tract and of the obligation of the Stock Acquisition Agree- 
ment. 


1°, That pursuant thereto it devised a plan in 


bad faith to contrive an artificial and fraudulent excuse 


for havin,; Lem discharge plaintiff in order to be able to 
force him to accept a lesser amount in settlement than that 
to which he was legally entitled, and to that end it pro- 


ceeded secretly ty» sow seeds of di-cord between plaintiff 


and Everett, including encouraging the latter to question 
plaintiff's authority as president of Lem, and then seizing | 
on such discord as a reason for discharging plaintiff as 
well as Everet’:., which it did on October 11, 1972. 

13. That also pursuant thereto the defendant ter- 
minated the business of Lem and discharged all its employ- 


ees at the same time. 


14. That thereafter defendant induced Everett by 
promises of reward, including titure employment, to testify 


falsely against plaintiff in an action brought by him 
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against Lem for damages, resulting in a judgment in favor 


of Lem. 
15. That by reason of the premises the plaintiff 
has been damaged in the sum of upwards of $250,000. 


A THIRD CAUSE OF I 
16. Plaintiff repeats the allegations contained | 


in the First and Second Causer of Action. 


17. That by the terms of the said stock Acquisi- 
tion Agreement plaintiff was entitled to receive in exchange 
for his shares of Lem's stock, stock of defendant of the 
then market value of $100,000.00, which he did receive. 

18. That said agreement further provided that 
if during any of the seven fiscal years ending June 30, 
1975, the business of Lem should show a net profit, come 
puted as set forth in said agreement, additional shares of 
defendant's stock to the extent of the value of 25% of such | 
net profit would be delivered to plaintiff and Everett (of 
which plaintiff would receive two-thirds thereof), provided, | 
however, that such additional shares did not exceed in 


value the sum of $350,000.00, or $233,000.00 as plaintiff's 


share. 


19. ‘That by prematurely terminating the business 
of Lem and by disposing of its assets, the defendant de- 
prived the plaintiff of the opportunity to receive such 
additional shares of stock, by preventing Lem from continu- 
ing the business with the concomitant opportunity to make a 
net profit in the ensuing and remaining period of three 
fiscal years of the contract. 

20. That by reason of the premises the plaintiff 
has been damaged in the sum of $233,000.00. 
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FOR A FOURTH CAUSE OF ACTION: 


21. Plaintiff repeats the allegations contained 


in the First, Second and Third Causes of Action. 

22. On information and belief, that defendant has 
disposed of Lem, not only by the termination of its business 
but by the sale of its assets other than in the ordinary 
course of its business. | 

23. That by the terms of said Stock Acquisition 


Ag 


4 


reement, defendant agreed in the event of uch a sale to 
iake available to plaintiff employment in New York City or 
“ong Island at a comparable schedule of compensation pro- 
vided ‘n the Lem employment contract. 

24. That defendant has failed, refused and ne- 
glected to make such employment or any employment available 
to plaintiff, in breach of said agreement, to plaintiff's 


camage to the extent of $250,000.00. 


FOR A FIFYH CAUSE OF ACTION: | 


25. Plain.iif repeats the allegations contained 
in the foregoing paragraphs of chis complaint. 

26. That in said stock acquisit‘on agreement it 
is provided in paragraph 10 thereof that "if at any time 
during the period ending June 30, 1975, Twin Disc desires 


to dissolve Lem, ox to sell all or any of its assets other 
than in the ordinary course of business or to transfer own- 
ership of any part of its interest in Lem, the Shareholders 
{meaning plaintiff and Everett] shall be given notice there- 
of and shall thereupon have the option exercisable at any 
time within six (6) months following such notice to acquire 
from Twin Disc all of the then outstanding shares of Lem 


at a price and upon terms 'not less favorable then the 


terms of such contemplated transaction'." 
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27. On information and belief defendant, in vio- 


lation of that agreement, sold all or a part of the assets 


of Lem other than in the ordinary course of business without 


notice to plaintiff, thereby depriving him of the aforesaid 


option, to his damage to the extent of $250,000.00. 


FOR A SIXTH CAUSE OF ACTION: 

28. Plaintiff repeats the allegations contained 
in the foregoing paragraphs of this complaint. 

2%, That by paragraph |7 of said Stock Acquisi- 
tion Agreement it was provided that piaintiff and Everett 
(designated therein as shareholders) and defendant "will 
continue to use their best efforts to keep Lem's business 
organization intact, to keep available the services of its 
present officers and employees and to preserve for Lem the 
good will of its suppliers, customers and others having 
business relations with Lem". 

30. That defendant breached said agreement by 
terminating the business of Lem on October 11, 1972, and at 
the same time discharging its officers and employees and 
destroying the good will of its suppliers, customers and 
others having business relations with Lem, to plaintiff's 


damage that may exceed the sum of $250,000.0%. 


WHEREFORE, plaintiff Jemands judgment against the 
defendant in the sum of $250,000.00 on the First Cause of 
Action; in the sum of $250,000.00 as compensatory damages 
on the Second Cause of Action and $250,000.00 as exemplary 
damages thereon; in the sum of $233,000.00 on the Third 
Cause of Action; in the sum of $250,000.00 on the Fourth 


Cause of Action; in the sum of $250,000.00 on the Fifth 
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Cause of Action; and in the sum of $250,000.00 on the sixth 


Cause of Action, wit!: “he costs of the action. 


{ fs 
yr ae 
s S. BOBBE 
Attorney for Plaintiff 
25 West 54th Street 
New York, N.Y. 10019 
(212) 246-2885 
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EXHIBIT A - GUARANTY OF PERFORMANCE OF EMPLOYMENT CONTRACT 
~————- ANNEXED TO FOFEGOING COMPLAINT _-_ — 


577 


PLAINTIFF'S EXHIBIT 2 


For valuable consideration, TWIN DISC, INCORPORATED 
herewith guarantces performance of the terms of this agreement 
to be performed by LEM, and to vote its share of LEM Stock 
to elect Lowell to LEM's Goard of Directors during the life 
of this agreement. In the event LEM is either liquidated or 
disposed of, either through sale of assets or through sale 
of controlling interest in its stock, TWIN DISC will make 
available to Lowell employment in New York City or Long Island on 
a comarable schedule of compensation (other than the additives 
nrovided under Paragraph 2.c. of the foregoing agreement), 
vrovidec, however, that no part of this guarantee shall he 
effective in the event LEM or its assets are disposed of to 


Lowell and/or Everett, or to their nominees. 


DATED at Racine, Wisconsin, this 3a day of 


, 1968, 


TWIN DISC, INCORPORATED 


(Corporate Seal) 


Def. 


| 

2ha 

| TING ANNEXED 
: - COPY OF MINUTES OF SPECIAL BOARD MEE 

EXHIBIT : TO FCREGOING COMPLAINT 


Ex. 00; D. App. 49. ‘ —s 


MINUTES OF A SPECIAL MEETING OP TiiE BOARD OF 
DIRECTORS OF LEM INSTRUMENT CORPORATION 


A special meeting of the Board of Directors of LUM Inétrument 
Corporation was held in the offices of Twin Disc, Incorporated, Rucine, 
Wisconsin on the 4th day of October 1972, commencing at approximately 
11:15 a.m, Present were John H. Batten, Robert T. Howell and Wilton B, 


Gibson, menbers of tho Board, 


The Directors heard theo report of Wilton B. Gibson as to circunstances 
Surrounding and leading up to the unauthorized discharge of Robert Everett by 
Frank Lovell together with the general review of the failure of the company 
to mect its anticipated goals. After discussion it was 

RESOLVED that Frank Lowell and Robert Everett aro herewith teratnuated 
for cause as employees and officors of L 4 Instrument Corporation effective 


imnediatcly, 


FURTIER RESOLVED that Wilton RB. Gibson and Robert T, lowell, cither or 
both of then, are authorized to negotiato with Frank Lowel) and Rebert Everctt 
with respect to the possible acquisition by then, or cither of thea, of the 
asscts of LEM Instruxent Corporation and also in relation to their cnployient 
contract and to agree upon and to accept such terns and conditions with 
respect thereto as they deem appropriste with the advice and epproval of 


Counsel and of renresentatives of Twin Dise who have an fnterest therein, 


eee ee 
OO; D. App. 50. ; 


FURTHER RESOLVED that tho authority of FRANK LOWELL and ROSERY PVERGTY 


*o sign checks on the Corporation's benk accounts or to borrow money or to 
engage in any othor banking transaction in behalf of the corporation is revoked 
offoctivo innediately and that the Board herewith adopts the stanuaru vanking 
resolution of the Franklin National Bank, East Farningdele, New York, whick 
resolution shall authorize Wilton B. Gibson or Robert T, Howell Singly to 

sles checks, notes, and sinilar orders on behalf of tho Corporation ond that 
Wilton B, Gibson, Chairzan of the Board, is authorized to certify to the 


Bank a copy of this resolution, and said banking Resolution, 


PURTHER RESOLVED that Wilton B. Gibson as Chairman of the Bornrd is 
authorized to take such steps as he docns reasonablo to bring to a terzination 
the business of LEM Instrument Corporation as expeditiously as Possiblo and to 
tke such stops as he deems appropriate to protect the interests of tho Company 


. 


and its assets, 


FURTHER RESOLVED that Wilton B, Gibson, Chairnan of the Board, shal} 
personally notify Frank Lowel] and Robert Everott of the foregoins actions 
taken by the Board of Directors as soon as reasonably practical, 

There being no further business to come before the hoard, the 


meeting was adjourned, 
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PLAINTIFF'S MEMORANDUM ON MOTION TO SERVE AMENDED AND SUPPLE- 

MENTAL COMPLAINT (Dated October 15, 1974) 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


FRANK LOWELL, 


Plaintiff, 
JM 72 C 1562 
~egainst- 
TWIN DISC, INCORPORATED, 
Defendant. 


PLAINTI#i''S MEMORANDUM ON MOTION TO 
SERVE AMENDED AND SUPPLEMENTAL COMPLAINT 


This action was brought by plaintiff in the Supreme 


Court of the State of New York, and it was removed to this 
Court by defendant, a Wisconsin corporation, on the ground of 
diversity of citizenship. 

The plaintiff had been employed as president and 
general manager of = New York corporation which was wholly 
owned by defenda:.:'. «« sly, Lem Instrument Corp., and defend- 
ent hed guarant.eed performance cf that contract. By the first 
ewo causes of accion ty |he original complaint it was al)eged 
that plaintiff had been wrongfully discharged from said -m~ 
ploymeut by Lem with the active participation of defendamt, 
and that because of defendant's guaranty it was liable in 
damages to plaintiff caused by such diecharge. Howover, 


subsequent to the institution of this suit plaintiff brought 
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another action in the Supreme Court of vhe State of New York 


against Lem as principal to recover damages due to his dis- 
charge. That action has now resulted in a final judgment of 
dismissal on the merits, the last step of which occurred on 
September llth, when the Court of Appeals denied an applica- 
tion for leave to appeal to that court, and defendant here has 
stated that it will seek to have euch determination held to be 
reg judicata as to the first two causes of action. 

In anticipation thereof, the plaintiff is asking ivr 
leave to serve an amended and supplemental complaint, in which, 
in place of the aforesaid first end second causes of action, 
he seeks to allege that his dteiennge! win Sheed by Lem's board 
of directors, could not have been so ordered but for the fact 
that defendant had breached that part of its guarenty agreement 
whereby it agreed "to vote its share of Lem stock to elect 
Lowell to Lem's board of directors during the life of the 
agreement" (Exh. A to amended complaint). The proposed 
amended complaint alleges that on October 4, 1972, the defend- 
ant, as.sole shareholder of Lem, at a stockholders meeting 
breached that agreement by removing plaintiff from the board 
without notice or cause, which was immediately followed by 
the holding of a so-called special meeting of the board, 
without notice of any kind to plaintiff, and then resolving 
to terminate the business of Lem and to discharge plaintiff 
from his employment, despice the fact chat his contract of 
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employment still had nearly four years to run. 

It is plaintiff's claim that his removal from the 
board was a breach of his contract and that if he had not been 
so removed, any action taken at a speciel meeting of directors 
would have buen completely lacking in legality. And especially 
is this so, because the meeting was attended by only three 
out of six directors, which was less than a quorum required. 

This breach by Twin Disc, Incorporated of the agree- 
ment to keep plaintiff on the board of Lem during the life of 
the agreement was a matter that was not and could not have 
been litigated in the State court action, and is therefore 
not barred as a result of that action. 

Moreover, the fact as to how his discharge was ac- 
complished was not known to the plaintiff when his original 
complaint in this action was filed, having been revealed only 
subsequently, when the minutes thereof were produced by 
defendant. 

By Rule 15(a) it is provided that leave to amend a 
complaint shall be given “freely when justice so requiree." 
And by subdivision (d) it is provided that the court may permit 
the service of a supplemental pleading "setting forth trans- 
actions or occurrences or events which have happened since the 
date of the pleadings sought to be gupplemented. Permission 
may be granted even though the original pleading is defective 


in its statement of a claim for relief or defense." 


4. 
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In 3 Moore's Federal Practice, 415.08[2] it is said: 


Apendments to be Liberally granted. 
“The courts have shown a stron erality * * * 


in allowing amendments under Rule 18 (a). And in 
Foman v. Davis, 371 U.S. 178, the Supreme Court 
strongly reaffirmed the mandate of Rule 15a that 
leave to amend shall be freely given when justice 
so requires, en ig that the entire spirit of 
the Rules is to the effect that controversies shall 
be decided upon the merits, courts have not been 
hesitant to allow amendments for the purpose of 
presenting the real issues of the case, where the 
moving party has not been guilty of bad faith and 
is not acting for the purpose of delay, the opposing 
party will not be undu y prejudiced, and the trial 
of the issues will not be unduly calayed." 


It is respectfully urged that certainly so far as 


the proposed First Cause of Action leave to grant the amendment 
should be "freely given," especially since the original First 
Cause of Action was also based on the guaranty agreement, but 
on another phase thereof. 

The same comments and argument appiy as well to the 
other five proposed amended statements of claim. Thus, the 
existence of the second cause of action was revealed only as 
a result of discovery ordered during the course of this action, 
consisting of Exhibit 1 annexed to the moving affidavit, show- 
ing that the business of Lem was terminated and at the same 
time plaintiff discharged from his employment, not because 
of any genuine cause therefor, but because both events were 
the result of a plot carefully devised by defendant a year 
before any plausible cause for discharge existed, to accomplish 


a financial benefit to defendant. 


5S. 
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Since the facts could not have been known when the 
complaint was filed, it is a classical case for allowing 
service of a supplemental complaint. 

The Third Cause of Action as now proposed is one 
that derives from the same transaction referred to in the 
original Third Cause of Action, based on the Stock Acquisi: ton 
Agreement, whereby defendant acquired all the stock of Lem 
from plaintiff and Robert Everett. 

And the same applies to the proposed Fourth, Fifth 


and Sixth Causes of Action. 


POINT I 


IF PLAINTIFF HAD NOT BEEN REMOVED FROM LEM'S 
BOARD, IN BREACH OF DE*ENDANT'S CONTRACT TO 
»SEP HIM THERE, HE WOULD HAVE BEEN ABLE TO 
EXERCISE HIS RIGHT TO BE PRESENT AND BE HEARD 
AGAINST ANY PROPOSAL TO CT ISCHARGE HIM AND 
EVERETT AND TO WIND UP THE BUSINESS; AND, MORE- 
OVER, THOSE DECISIONS WERE ILLEGALLY TAKEN AT 
THE SPECIAL MEETING OF THE BOARD HELD WITHOUT 
NOTICE TO HIM AND IN THE ABSENCE OF A QUORUM; 
AND HE iS ENTITLED TO PROVE HIS DAMAGES RESULT- 


By §711 of the Business Corporation Law it is pro- 
¥v. Jed thet special meetings of the board shall be held upon 
notics to the directors. It is established law that “absent 
ratification, failure to notify directors of a special meeting 
renders actions taken at the meeting invalid [citing many 
authorities] ."' 


per Breitel, J. in Rapoport v. Sc'meider, 
29 N.Y.2d 396. = 


3la 
In that case it was held, in a stockholder's action, that 
where one of the directors of a corporation received no notice 
of a special meeting the board could not have legally author- 
ized a payment to have been made. 

To the same effect: 


Koch v. Wadsworth, 232 App.Div. 483 
fone v. Polizzi, 14 A.D.2d 281 


People ex rel. Stev v. Gre j 

cee Ee la Pye 

In the last cited case it ms %: 16 that the action 
of the board in removing the relavur .:cm membership in the 
respondent association was a millity b«cause one of the trustees 
had not received notice of the special meeting. The court said, 
what is appropriate here, at 18 N.Y.S. p. 494: 


"The claim that there were enough votes to 
overcome the vote of the absent member in no way 
affects the questicn, because in order that valid 
action be taken by such a board, all the mem- 
bers of the board must be legally summoned, al- 
though the xajority may compel the action of the 
board when legally done; the argument being that 
the reasoning of one member of a board in- 
fluence, and frequently has influenced, the minds 
of many cf his associates as to the propriety of 
the contemp *ed action, and whose votes would 
have been th. opposite of what they were, had such 
member been present [citing cases)." 


Here the contract tc keep plaint **f on the board 
during the .if¢ of the contract was made for the very purpose 
of giving the plaintiff the right at least t.. be heard before 
any such action as his discharge and the termination of the 
business was taken. Hie removal from the board deprived hin 
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of that right, and he surely can recover for the damages 
caused by that breach. 


2 bier = Cyc. of Corporations [perm. ed.] 
p. 161 


The defendant also caused the meeting to act in the 
absence of a quorum, which, according to the by-laws, was a 


majority of the entire board. The entire board was six in 


number, and a majority would have been four, but only three 
were present -- all nominees of defendant. 

In the resolution removing both plaintiff and Everett 
from the board (Exh. B annexed to amended complaint) it was 
stated that their places would remain vacant. 

By §707 Business Corporation Law it is provided that 


"a majority of the entire board shall constitute a quorum * * * 


except that the by-laws may fix a quorum at less than a majority 
of the entire board." 

Here the by-laws expressly provided: "A majority of 
the entire board shall constitute a quorum." 

But the "entire board" means the entire board of six 
directors, notwithstanding the vacancies caused by the removal 
of plaintiff and Everett. 

Avien, Inc. v. Weiss, 50 Misc.2d 127, 131 

Cirrincione v. Polizzi, 14 A.D.2d 281 

2 Fletcher, Cyc. of Corporations, p.421 


Thus, defendant acted illegally in causing plaintiff's 


discharge, acting through its nominees, including its president, 
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despite the absence of a quorum, as well as by holding the 
special meeting without notice to plaintiff or Everett. 
It accomplished ail this only by its breach of its 


contract to keep plaintiff on Lem's board of directors during 


the life of the contract, and is responsible for the ensuing 


damage. 


The proposed amendment by substituting the First 
Cause of Action for the original first two causes of action 
is proposed in good faith, so as to present the real issue in 
the case, and it would not result in undue prejudice to defend- 
ant or undue delay in the trial. 

And what is said as to the First Cause of Action 
applies with at least equal force to the other proposed causes 
of action, all of which are asserted in good faith. 


Occober 15, 1975 
Respectfully submitted, 


SIDNEY S. BOBB 
Attorney for Plaintifé 


NOTICE OF MOTION (Filed November 7, 


| UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


eee OEMS MSOSOWS SeSrsaesasesueaneneen™ 


FRANK LOWELL, 


Plaintiff, : 72 Civ. 2582 
(J.M.) 
-against- 
TW.:) DISC, INCORPORATED, : NOTICE OF MOTION 


Defendant. :; 


PLEASE TAKE NOTICE that, upon the annexed affidavit 
of ROBERT J. KHEEL, duly sworn to the 5th day of November, 
1974, the Judgment upon a jury verdict entered in the Supreme 
Court of the State of New York, County of Suffolk, in an 
action entitled Frank Lowell w. Lem Instrument Corp., Index 
No. 73-1733, the Order of Affirmance in that action by the 
Appellate Division, Second Department, the Order of the 
Appellate Division in that action denying leave to appeal 
to the Court of Appeals of the State of New York, the Order 
of the Court of Appeals denying leave to appeal to that 
ane) the Appendix on Appeal and Cross-Appendix on Appeal 
in that action (a copy of each of which will be submitted 


to the Court on the return day of this motion) and the briefs 


of the parties submitted in that action to the Court of 
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Appeals, and upon all prior pleadings and proceecings herein, 
the undersigned will move this Court at Courtroom IV, United 
States Courthouse, 225 Cadman Plaza East, Brooklyn, New York 
on the 15th day of November, 1974, at 9:30 A.M., for an 
Order, pursuant to Rule 56 of the Federal Rules of Civil 
Procedure, grénting partial summary judgment dismissina 

the three causes of action of the Complaint herein, upon 

the grounds that there are no genuine issues %f material 

fact and that the purported causes of action of the Complaint 


are barred by the aforesaid prior Judgment and by principles 


of res judicata, collateral estoppel and surety law, and 


for such other and ‘uarther relief as to this Court seems 


just and proper. 


Dated: New York, New York 
November 5, 1974. 


Yours, etc., 


WILLKIE FARR & GALLAGHER 
Attorneys for Defendan 


By Ay (Ax i 4 pW 
the 


A Member o 1rm 
l Chase Manhattan Plaza 
New York, New York 10005 
(212) 248-1000 


SIDNEY S,. BOBBE, ESQ. 
Attorney for Plaintiff 

25 West 54th Street 

New York, New York 10019 


AFFIDAVIT OF ROBERT J, KHEEL IN SUPPORT OF MOTION 34: 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


FRANK SOWELL, 


oe 


Pigintiet. +. 72: Civ. 1882 


(J.M.) 
-against- 
TWIN DISC, INCORPORATED, : AFFIDAVIT 


Defendant. : 


STATE OF NEW YORK 


) 

t) 8. 
COUNTY OF NEW YORK ) 
ROBERT J. KHEEL, being duly sworn, deposes and 


says: 


1. I am an attorney~at-lz ) duly admitted to prac- 
tice in this Court and in the Courts of the State of New York. 
I am associated with the firm-of WILLKIE FARR & GALLAGHER, 
attorneys for defendant TWIN DISC, INCORPORATED ("Twin Disc") 
and am familiar with the matters hereinafter stated concerning 
the prior proceedings in this action and in a companion action 
by the same plaintiff in the Supreme Court of the State 
of New York, “ounty of Suffolk. My familiarity with these 
matters is based on my participation in the representation 
of Twin Disc in this action and of Lem Instrument Corporation 


("Lem"), a subsidiary of Twin Disc, in the parallel State 


Pe, 
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I submit this affidavit 


court action, 


in support of defen- 


dant's motion, pursuant to Rule 56 of the Federal Rules 


of Civil Proceo. ¢€, ..r partial summary judgment dismissing 


the three causes of «ction alleged in the Complaint herein 
and in opposition to plaintiff's motion for leave to serve 


an amended and supplemental complaint seeking $1,733,000 


@ 
i.. damages. 


2. .The grounds for the motion for pactial summary 
judgment are (1) that the maintenance of this acticn is 
barred by a judgment of dismissal in the State court action 
entered upon a unanimous jury verdict in favor of the defend- 
ant Lem in that action, unanimously affirmed by the Appellate 
Division, Second Department, with leave to appeal unanimously 
denied by the Appellate Division and by the Court of Appeals 
and (2) that no genuine issue ot material fact exists in 


the case at bar precluding the grant of partial summary 


judgment in favor of defendant, The grounds for the opposi- 


tion to plaintiff's motion for leave to serve an amended 


and supplemental complaint are (1) that the cruses of action 
sought to be litigated in the proposed amended and supple- 


mental complaint raise no genuine issues of material fact, 


(2) that said causes of action either were or could have 


* 


been adjudicated in the State court action and are now barred 


and (3) that plaintiff is guilty of laches in waiting until 


now to seek leave to amend. 
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3. On July 3, 1968, defendant executed a guaranty 


of an employment contract between the plaintiff and Lem, 
a subsidiary of the defendant. The employment contract 
. was executed at the same time that defendant acquired all 
of the stock of Lem, executing a stock acquisition agreement 
with the plaintiff and one Robert Everett, who together 
had theretofore cwned and controlled the business of Lem. 


hes hem discharged the plaintiff tor cause in October 1972. 


4. The plaintiff commenced this action against 
Twin Disc in October 1972. “he first two causes of action 
pleaded in the Complaint see damages for an alleged breach 


of the employment contract, claiming that plaintiff's dis- 


dant's guaranty. The third cause of action seeks damages 
for an alleged breach of the stock acquisition agreement 

in that Lem's business was purport7dly terminated without 
offering the plaintiff and Everett the option to reacquire 


the assets of Lem and without affording to the plaintiff 


the opportunity to receive additional shares of Twin Disc 
stock. Copies of the Complaint herein and defendant's Amended 
Answer, asserting a counterclaim for damages sustained by 

\ Twin Dise as the result of plaintiff's mismanagement of 


T 


Lem, are annexed hereto and markea Exhibits A and B respec- 


. tively. 


charge was unjustifi.” and unlawful and invoking the defen- 


—— ee 
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5. In January 1973, the plaintiff instituted 

an action against Lem in the Supreme Court, State of New 

York, County of Suffolk, for Lem's alleged breach of the 

same employment contract. Copies of the Complaint and Lem's 

Amended Answer in that action are annexed hereto and marked 


Exhibits C and D respectively. 


6. Plaintiff has been represented by the same 
attorneys in this action and in the Lem action in the State 
court. Our firm has represented Twin Disc in this action 
and Len in the State court action. The pleadings in both 
actions (Exs. A, B, C and D hereto annexed) disclose that 
the plaintiff has asserted identical causes of action for 


breach of the same contract in each of the actions. 


7. Without reciting the extensive motion practice 
which I believe this Court may recall, suffice it to say 
that in the State court action plaintiff waived all pretrial 
discovery against Lem and rushed the action to trial; on 
October 9, se $8. and 12, 1973 - barely ten months after 
the action was commenced - plaintiff's State court action 
was tried before Hon. John F. Scileppi and a jury. A unani- 


mous verdict in Lem's favor resulted. 


8. Plaintiff appealed that Judgment to the Appel- 


late Division, Second Depyartment. The verdict was unanimously 


affirmed. Plaintiff moved in the Appellate Division 
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for leave to appeal to the Court of Appeals. That motion 
was unanimously denied. Thereafter plaintiff moved in the 
Court of Appeals for permission to appeal. That motion 
was also unanimously denied. A copy of the Judgment of 
| Dismissal, the Order of Affirmance, the Order of the Appel- 
late Division denying permission to appeal to the Court 


of Appeals and the Order of the Court of Appeals denying 


permission to appeal to that Court, and subsequent decisions, 
are annexed hereto and marked Exhibits E-H respectively. 


Thus it is patent that plaintiff chose his forum, litigated 


and lost. Defendant's motion for partial summary judgment 


is predicated on that simple fact. 


9. In view of the foregoing, I asked plaintiff's 
attorney if plaintiff would voluntarily withdraw this action. 
I was subsequently informed that plaintiff refused to do 
so. Shortly thereafter, we received plaintiff's mction 
for leave to serve an amended and supplemental complaint 
(the "proposed amended complaint") - an obvious attempt 
to avoid summary judgment by replacing the oriyinal Complaint 
ilwith a proposed amended complaint drawn with the hope of 
avciding the bar arising by virtue of the prior litigation, 
Significantly, in plaintiff's moving affidavit he is forced 
to concede that the Judgment in the State court action “may ad- 
versely affect" the first two causes of action of the oricinal 


Complaint. ‘vt for plaintiff's motion for leave to amend, 
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there would be no reason not to enter partial summary judgment 
dismissing the Complaint. The proposed amended complaint 


provides no such reason. 


10. No matter how hard plaintiff tries, he cannot 


avoid the impact of the Judgment in the State court action. 


His moving papers repeatedly raise the same issues as had 


been put to rest in that action. In order to appreciate 
fully the similarity between the claims that plaintiff 

now wishes to press on this Court and these that were fully 
j|litigated in the State court action, it is necessary first 
to review briefly the proceedings at the trial of the latter 
action. Although a 650-page Appendix on Appeal was prepared 
by plaintiff, concise summaries of the evidence and conten- 
tions of the parties are contained in plaintiff's brief 

in support of his application to the Court of Appeals’ to 
appeal to that Court and Respondent's brief in opposition. 
Copies are annexed hereto and marked Exhibits I and J respec- 


tively. 


(A) At trial plaintiff was the only witness for 
himself. On behalf of Lem, the following persons tes- 
tified: John Batten (Chairman of Lem's Board of Direc- 
tors and President of Twin Disc), Wilton B. Gibson 
(a Director of Lem and a former Vice President of Twin 


Disc), Robert Everett (plaintiff's former partner and 
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fellow-employee), Joseph Samuel (a fellow-employee) and 


Gordon Danhoff (a salesman of Lem hired by Twin Disc 
to help Lem). According to the evidence adduced at trial 
in 1968, plaintiff (together with Mr. Everett) received 


$100,000 in stock of Twin Disc for their interest in Lem. 


(B) Thereafter plaintiff received $35,000 per annum 
(a total of $157,000) until his discharge on October 
9, 1972. During that period Lem incurred substantial 
losses in each year aggregating over $256,000 for the 
sai Sait and Twin Disc povred in an additional $482,000 
in cash contributions. At trial there was substantial 
evidence of plaintiff's shortcomings. Suffice it to 
say that, despite plaintiff's glowing sales projections 
which frequently exceeded $100,000 and reached as high 
as $300,000, Lem's sales repeatedly failed dismally. 
During twelve separate months no sales were made; in 
Six months sales were merely a few hundred dollars; 
and there were no months in which sales exceed $13,344. 
In one year net sales were a mere $985.50. When Twin 
Disc hired Mr. Danhoff to help with Lem's sagging sales, 
plaintiff refused to cooperate with him and denied 


potential customers sales information. 


(C) As to employee relations, plaintiff fired, 


at one time or another, all the important employees 
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of Lem. On August 12, 1972, without notice to anyone, 


plaintiff fired his former partner, Robert Everett, 
whose contract was also guaranteed by Twin Disc. In 

May 1971, plaintiff fired Mr. Samuel, a valuable employ- 
ee, and the inventor of the only product of value at 
Lem. There was testimony that Mr. Everett had prevailed 
upon Mr. Samuel to return for a brief period to finish 
up the job he was then working on. But, despite subse- 
guent efforts to persuade him to remain, Mr. Sanuel 
refused to do so or to take Mr. Lowell's continuing 
disrespect, even though it meant unemployment for 
several months. As Mr. Samuel so poignantly testified 
at trial: "I told him (Mr. Lowell] I couldn't 

take any more of the abuse, it was almost every day, 
and I wae diet, you know, tired of it and I didn't 

want to take any more. ...“ According to both Mr. 
Samuel and Mr. Everett, Mr. Lowell was in the habit 

of calling them “schmucks", “incompetent idiots" and 
other equally derogatory names. Plaintiff also fired 


Mr. Coruzzi, Mr. Samuel's successor. 


(D) Indeed, Mr. Lowell's “erratic behavior" and 


"shouting and screaming at small incidents that real: y 


meant nothing” led Mr. Everett, who was in daily coni 
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with Mr. Lowell, to conclude chet plaintiff needed 
psychiatric help. Plaintiff himself acknoi ledged that 
Everett had told plaintiff that plaintiff was "crazy". 
Indeed, his abusive and petulant attitude manifested 
itself at trial. Thus plaintiff interposed his own 
objection: "I think that is an improper question" 

and asked the Court for a ruling. His objection was 
overruled. On another occasion, although the Court 
had sustained res; ...dent's objection, plaintiff inter- 
jected: " I think that is an important point, Your 
Honor". The Court replied: "Are you the lawyer or 

is your lawyer "presenting you? I have ruled on it", 
Plaintiff added “Yes sir“ in a belligerent tone, and 
the Court resp-'dea emphatically “Objection sustea.iied", 
In addition, I am informed and believe that, contrary 
to his attorney's advice and without informing our 
firm as attorneys for the defendant, the plaintiff 
recently took a trip to Wisconsin to talk to repre~ 
sentatives,of the defendant and to inform them that, 
unless they met his exorbitant and bizarre demands, 

he would take the very step that he has now taken by 
moving for leave to serve an amended and supplemental 


complaint. 


11. In short, there was ample evidence to support 


Lem's defense that plaintiff breached the employment agreement 
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and that his discharge was legally justified. As noted, 
a unanimous jury verdict for the defendant Lem was unanimously 


Sustained upon appeal. 


12. Despite this adverse testimony, despite the 
adverse jury verdict and the adverse decisions on appeal, 
the plaintiff still refuses to recognize that it was his 
; patent shortcomings that caused Lem's losses and that his 
|, distorted, erroneous perception of reality has been rejec.-d 
by a jury. Thus, in paragraphs 7-9 of his affidavit he 


recites that Twin Disc "contrived" to fire him, that Lem 
1 
'was on the "unreshold of substantial profitabilit, d 


‘that he was discharged "without justification in fact", 


And, as throughout the State court action, plaintiff's 
' proposed amended complaint urges that Lem's large losres 
were not his fault; that he was wrongfully remcved as a 
'indeeckor of Lem and wrongfully fired as an officer and 
employee; that economic factors caused Lem's problems, 
and that the Directors of Lem, who are also officers of 


Twin Disc, trumped up his discharge. 


13. As to this latter theme, the most articulate 
Statement of it was made in plaintiff's brief to the Court 
of Appeals in support of his motion for leave to appeal. 
At pages 12 and 13 of that brief he states: 


"Plaintiff submits that the real reason for his 
discharge by defendant, which lost money from the in- 
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ception of his seven-year employment contract in July 
1968 (Ex. 2, 571-6) to his unwarranted discharge in 
October 1972, is found in a most revealing inter-office 
communication, marked ‘personal and confidential’ of 
Twin Disc, Incorporated, the conglomerate which became 
the owner in July 1968 of defendant's shares of stock 
through purchase thereof from plaintiff and his guondum 
associate, one Everett (Ex. 28, 608-9). (Plaintift's 


emplo nt contract with defendant was guaranteed by 
Twin c [Ex. 2, 577]. This memorandum, entitled 
'Lem Divestiture Strategy' and dated October 7, 1971 


- one year before plaintiff's trumped up discharge 

- is so revelatory of defendant's early designs to 

get rid of plaintiff, that we take the liberty of quoting 
from it in extenso (609):" 


Plaintiff then quoted frcem the same memorandum which is 


Exhibit 2 to his present moving papers. 


14. With this as background, it is evident that, 


to avoid the obvious application of basic principles of 


collateral estoppel and res judicata, plaintiff's proposed 


amended complaint was*drafted to make it appear that plaintiff 


has changed the thrust of this action from one based on 


a guarantee of the employment contract, which was purportedly 


breached, to one for alleged bréach of the stock acquisition 


agreement. However, the employment contract and the stock 


acquisition agreement were executed as part of a single 


transaction. There would have been no employment contract 


in the absence of an acquisition, and there would have been 


no acquisition without an employment contract. Significantly, 


plaintiff annexes as an exhibit to the proposed amended 


complaint only the guaranty of the employment contract between 


himself and Lem, not the stock acquisition agreement or 


wile 
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the entire employment agreement, and never once refers to 

the specific paragraphs of any agreement he alleges was 

ever breached. A copy of the stock acquisition agreement 

is annexed hereto and marked Exhibit K and a copy of the 
entire employment contract is annexe. hereto and marked 
Exhibit L. As if to underscore the identity of the State 
court action, all the Exhibits annexed to the proposed amended 
complaint ar: copies of exhibits which were marked in evidence 


in the State court action. 


15. These similarities are further underscored 
by an analysis of the proposed amended complaint. The 
proposed new first cause of action asserts that plaintiff 
was wrongfully discharged “without cause" as a Director 
of Lem (Am. Comp. par. 5) and that, tut for his discherge 
as Director, the remaining Directors of Lem (all employees 
of Twin Disc) would not have fired him for cause (Am, Comp. 
par. 8). His proposed second cause of action alleges that 
Twin Disc “devised a plan in bad faith to contrive an arti- 
ficial and fraudulent excuse" to get Lem to discharge him 
(A:.. Comp. par. 12) and then makes the incredible assertion 
that Twin Disc (and by implication, our firm) suborned perjury 
by “inducing Everett by promises of reward ... to testify 


falsely" (Am. Comp. par. 14), 


16. But these “new" causes of action are a poor 


excuse for relitigating the propriety of plaintiff's discharge 


- an issue already fully litigated! 
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(A) First Cause of Action 


Plaintiff emphasizes the fact that Twin Dise dis- 


missed him as a Director of Lem. He suggests that, had he 
not been so discharged, he could have persuaded Lem's Board 


of Directors 


(who were all Twin Disc employees) not to dis- 


charge him (Am. Comp. par. 8). In addition, he urges that 
Lem's Board of Directors Meeting was illegal. But, Twin 
Disc's agreement to elect plaintiff to Lem's Board of Direc- 
tors is contained in its guaranty of his employment contract 


(Ex. A to Am. Comp.), the same contract which he breached 


by his failure to perform competently and which was the 
subject of the State court action. Surely Twin Disc is 
entitled to rely in justification of plaintiff's removal 
as a Director of Lem on the same substantial evidence of 
plaintiff's shortcomings adduced at che State court trial 
to support Lem's discharge of plaintiff as an officer and 
employee. As set forth in the accompanying memorandum, 

I respectfully submit that plaintiff is estopped to ar jue 
the contrary. Apart from this, the question of whether 
the remaining Directors of Lem had authority to discharge 
him or wrongfully discharged him, or whether they would 
have done so if he were still on the Board, has already 
been adjudicated. At trial in the State court action, both 
the Minutes of the Sharehoiders Meeting and those of the 


Board of Directors Meeting were marked in evidence. (Trial 


| oe 
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Exs. NN and OO). In that action, plaintiff urged upon the 
court and jury that the Board of Directors of Lem - as then 
constituted - lacked authority to discharge him. He cannot 


be heard to complain about that again. 


(B) Second Cause of Action 

As to the "plan" alleged in the second cause of 
action concerning Twin Disc's alleged attempts to get out 
of its guarantee, the plain fact is that Twin Disc poured 
money into Lem until October 1972, after plaintiff had fired 
Everett, when the situation was obviously hopeless. Indeed, 
plaintiff himself cestified that -- despite the receipt 
of cash advances from Twin Disc in the amount of $482,000 
-- Lem iost money throughout the period from the date of 
the acquisition to that of plaintiff's discharge. (App. 
152-154). Twin Disc's President, John Batten, was cross- 
examined alt the so-called “plan" (App. 390-393) and, 
as indicated above, plaintiff relied extensively on this 


excuse to try to avoid (and explain) his shortcomings. 


17. The balance of plaintiff's proposed amended 
complaint repeats and realleges the first two causes of 
action and then alleges, without reference to specific 
sections of the stock acquisition agreement, that (1) the 
premature terminaticn of the business of Lem deprived plain- 
tiff of the opportunity to receive additional shares of 


stock of Twin Dise if Lem had shown a net profit (Third 
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Cause of Action); that Twin Disc was obligated to provide 
plaintiff with alternate employment since it closed Lem 
down (Fourth Cause of Action); that plaintiff was denied 
the option to buy Lem (Fifth Cause of Action); and that 
Twin Disc breached its duty to use 3 "best efforts" to 


keep Lem intact (Sixth Cause of Actisn). 


18. Analysis of the proof in the State court action 
and of the stock acquisition agreement underscores the fri- 
volousness of these claims and suggests why plaintiff failed 


to annex that agreement to his proposed amended complaint. 


(A) Third Cause of Action 

This proposed cause of action - like the third 
cause of action of the original Complaint ~- seeks damages 
for the additional shares of Twin Disc stock plaintiff 
would have received had Lem been profitable. But, by the 
terms of the stock acquisition agreement, at pages two and 
three thereof (Ex. K), plaintiff and Mr. Everett were entitled 
to shares of Twin Disc stock equal to 25% of pre-tax earnings 


‘ 


of Lem "for each fiscal year after the deduction of accumu~ 
lated operating losses incurred subsequent to April 18, 

1968" (emphasis added). Since Lem's accumulated operating 
losses at the time of plaintiff's discharye exceeded $256,000, 


Lem would have to have pre-tax earninys equal to that amount 


befcre any bonus would have been payable. Thus, in order 


to qualify for the $233,000 plaintiff seeks in this cause 


aie 
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of action, Lem would have had to earn a pre-tax profit of 
over $1,250,000 in the less than three years remaining unéer 
the stock acquisition agreement. Inasmuch as under plaintiff's 
Stewardship Lem lost an average -f $66,060 per year, such 
a possibility is highly speculative, is not susceptible 
of pcoof and indeed is inconceivable. Moreover, Twin Disc 
was entitled to close down Lem withouc further obligation 
after the substantial losses it had sustained and the constant 
and growing evidence of plaintiff's mismanagement. Plaintiff 
apparently believes that, despite his ineptness, Twin Disc 
was obligated to continue pouring money in. In any event, 
the State court action is dispositive of the issue that 
defendant was justified in discharging plaintiff and closing 
Lem's business down, Consequently he cannot now assert 
the existence of any rights which ceased to exist with his 


lawful discharge and the termination of Lem's business, 


(B) Fc th Cause of Action 


Par. 23 of plaintiff's proposed amended complaint 


alleges that, as part of the stock acquisition agreement, 


Twin Disc guaranteed plaintiff employment in New York in 

the event that Lem closed dowr.. This is Simply not so, 

It is the guarantee of Lem's employment contract - the same 
contract the State cou~* action determined plaintiff breached 
- which contains that language and only for the "life of 


the agreement". Since the State court action determined 
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‘that plaintiff breached the employment contract, and Since 
Lem successfully defended against Plaintiff's claius, that 
contract is at an end and plaintiff is estopped from alleging 

| that Twin Disc breached its guaranty. Surely it would be 

absurd to require Twin Disc to find Plaintiff alternate 

employment because Lem had discharged him with justifica- 

ition. 

(C) Fifth Cause of Action 


This proposed cause of action - like the third 


| 
{ 
/Cause of action of the Original Complaint - asserts that 
1 
| 
{ 


| 
| 
| 
: 


Twin Disc brea hed the stock acquisition agreement by not 


giving plaintiff an option to acquire Lem (Am. Comp. Par. 


26). But by letter dated October 9, 1972, Twin Disc gave 


jPlaintiff the option, and he failed to exercise it. A copy 

oe this letter, marked in evidence by plaintiff at the State 
lcourt trial, is annexed hereto as Exhibit M. At trial plain- 
tiff testified that he did not accept the option. (App. 80). 
iThus plaintiff is Simply wrong in asserting that he was 

not given the option. Moreover, as indicated above in 

‘connect ion with the proposed third cause of action, the 


‘decision in the State court action determined that the termi~ 
| 


‘nation of Lem's business was justified. 
| 


(D) Sixth Cause of Action 
rep eee ne te & LON 
This cause of action alleges that Twin Disc breached 


a best-efforts Obligation to keep Lem in business. But, as 


Vi =) Ja 
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the evidence at trial showed, Twin Disc poured in $482,000 
to keep Lem afloat. Only after it became clear that Lem's 
sucess under plaintiff's stewardship was impossible did 
Twin Disc close Lem down. A better faith effort is scarcely 


imaginable, 


19, For the foregoing reasons, deponent respect- 
fully submits that the proposed amended complaint offers 
no new claims or causes of action not already litigated 
in the State court action. But Twin Disc also objects to 
Plaintiff's motion upor. the ground of plaintiff's laches, 
Plaintiff deliberately misleads this Court and implies that 
he learned of the information upon which his motion is predi- 
cated after the trial in the State court action. The facts 
are contrary. In August 1972 - nearly two months prior 
to trial - defendant produced all the evidence upon which 
this motion is based. Ironically, this material was volvs- 
tarily produced in this action in August 1973 because plain- 
tiff insisied nm havine discovery then, so that he could 
use it at criaJ'in the State court action. Only now - when 
he has «clied on this information, litigated and lost - 
does he seek to use it here. A clearer example of laches 
and seeking two bites out of an apple is hard to imagine. 
It would be of substantial prejudice at this late date to 
permit plaintiff to amend his Complaint to allege claims 


which either actually were : 2d at trial in the State court 
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action or which are totally dependent upon premises rejected 


at the trial of that action. 


WHEREFORE, it is respectfully submitted that partial 
summary judgment dismissing the three causes of action alleged 
in the Complaint should be granted in ell respects and that 


plaintiff's motion for leave to serve an amended and supple- 


mental complaint should be de. ied. 


lobed ied 


Sworn to before me this 
5th day of November, 1974 


Le Pg eee tS 


Notary Public 


GUSTAY 

Notary Public, Puls a tis York 

Quelified feo ar : 
Abb ow 

Mission Expires Merch ry * 


“XHIBITS ANNEXED TO FOREGOING AFFIDAVIT 
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EXHIBIT A - COMPLAINT 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF SUTFOLK 


Plaintiff, 
-against« 
TWIN DISC, INCORPORATED, 
Defendant. 
“ae te ak ee te ce Gh eee a 
The plaintiff, by SIDNEY S. BOBBE, for his complaint heroin 
alleges as followsi« 
son A FIRST CAUSE OF ACTION: 
1. That plaintiff resides in the County of Suffolk, State 
of New York, 
2. That defendant is a corporation incorporated under 
the laws of the State of Wisconsin, having its principal placa 
3 of business in the City of Racine, Wisconsin. 
Beis, 3. That LEM INSTRUMENT CORPORATION (hereinafter “Lem") 
is a New York corporation with its principal place of business 
at Farmingdale, New York, and is a wholly-owned subsidiary of 
the defendant, 

4. That on or about the 3rd day of July, 1968, the de- 
fandant duly executed a written agreement of guaranty whereby 
for a valuable consideration it guaranteed the performance by 
Lem of a certsin emplo ment contract made by Lem contemporane- 
ously therewith and as an integral part thereof, whereby plain- 
tiff was employed 4s general manager and president of Lem for 


‘a term of seven years commencing on July 3, 1968. 


5. That plaintixf entered upon the performance of said 


contract, and duly performed 4ll the terms and conditions there- 
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of agreed to be performed by his, until on or sbout the 9th day 
at Farmingd4le, New York, 
of October, 1972, on which date,ios wrongfully breached eaid 
employment ond terminated the sane without cause; snd ite ac- 
gion in so doing was with the active particiption and full 
knowledge of the defondart, and with its consent. 

6.  Thst by reason of said breach, plaintiff bas bean 
denaged in the sum of upwards of Two Hundred and Fifty Thousand 
($250,000.00) Dollare, which sum the defendant is. oblignted 
to pay to plaintiff in fulfillment of its sforesaid guaranty 
agreenent. 

FOR A SCCOND CAUSE OF ACTION: 

Te Plaintiff repesta the allegations of the first 
couse of action with the same force snd effect se if herein set 
forth at length. 

8. Thst pursurnt to the terms of e468 employment contract. 
at. it wos provided that the annual salary to be paid to plaintifé 
during the tors of the contract was $35,000.00, "with cost of 
living adjustments” such 4s were “accorded to empl<«yees" by 
the defendant, with ® "beginning base salary of $26,120.00 per 
annum, plus the applicable cost of living sdjustment.” 

9. On information and belief, that the sforesaid sum of 
$35,000.00 was computed on said base of $26,120.00 by adding 
thereto the cost of living adjustment based on the Ondex of 
auch cost of living furnished by the United States Bure4u of 
Labor Statistics, udes io the year 1950 es tho base period. 

110, On information and belief, that due to increases in 
the cost of living 8 reflected by said Labor Depertnant index, 
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showing that such cost had increased for the ye@rs subsequent 
to Dacember 31, 1963, the salsry that became due nd oring to 
plaintiff’ under-s3id employment contract for the period sube 
sequent to December 31, 1965 Spproximated the sum of $25,000.00 
Over and above the salary actully paid to plaintif£e st the 
erid rate of $35,000.00 per 4nnun. 

ll. Thet no prt thereof has been poid by Lem, and defen- 
Gant has become obligated to psy the same under ssid agreement 
of guaranty. 

12. That said onployment coutract Also provided for the 
furnishing by Lon to plaintiff of specific fringe benefits, but 
Lem has failed 4nd rofused to make ssid benefits available to 
plaintiff’, except that it has furnished him with @ company ‘ition 
wobile. 

1S. On information and belief, that the failure to furnish 
eaid fringe benefits to plaintiff up to the time of said wrongful 
discharge h8s caused further damage to the plaintiff in the sua | 
of approximately $25,000.00, for which defendant is liable siti: 
ite said guaranty sgreenent. : | 

14. That pleintiff bas been damaged by reason of the apa 
set forth in this cause of Action in the sum of Pitty Thousand 
($50,000.00) Dollars. 

FOR A THIND CAUSE OF ACTION: 

15. Plaintiff’ repeats the allogations of the first couse 
of sction with the saue force and effact a0 if herein set forth 
at length. 


16. That on July 3, 1965, at the time seid employnent 


executed ® cortoin agreament botween it on the one hand and 
plaintiff end one ROGGRT GVERSTT (hereinafter Everett) on the 
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! 
| 
{ 
contract and said guaranty @greouent were cxecutad, dofendant | 
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other, which Soreenent was designated @ stock acquisition agros- 
nent. - 
17. That by the terns of that agreezent, plaintif? and 
Everett wore designated 8s “chargholdere”, and therein they 
agreed to transfer to the dafendang 411 the issued 4nd outstandinc 
abares of Lem stock, of which two-thirds were owned by plaintift 
and the reuaining one-third by Everett, in exchange for ahires 


of Gefendant's voting common stock having 8 market value of 


$159,000.00; and it further provided that two-thirds of the latter 


stock would bo issued to the plaintif£® and the other one-third 


to Everctt. 

18. That said exchange of stock was duly msc: , whereby 
Aafendsnt ecquired all the stock of Lem, and plaintiff’ acquired 
hie said proportion of tho stock of - -fendant. 

19. That said agreement further provided thst additionsl 
shares of dafendant’s etock would be purchased by the defendant 
and delivered to plaintiff if, during any of the seven fisca} 
years, commencing with tho fiscal year ending June 30, 1969, 
the businese of Lem should show a net profit, computed as 
‘et forth in said agreement, in which event additional sores 
of dofendant tothe value of twenty-five per cent of such net 
protit would be delivered to pleintiff’ and Everett, plsintité 
to receive two-thirds thereof; provided, bowever, thst such 
additional purchase of stock by the defend3nt would not exceed 
$352,000.00. 

20. Said agreevent turther provided, in parsys%;.se 10 
‘end 11 thereof, as follovsie 

"10. It is agreed thit if at any tine duri ig tho 
period ending June 32, 1975, TIN DISC desires to 
Gissolve LEM, or to sell All Gr any of ite esseta other 


a eo 
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tran in the ordinary course of business or to transfer 
ownership of any part of its intcreet’ in LOM, the S/IANEHOLD~ 
BRS eho1l be given notice thereof and shall thereupon 
have the option exercisable st any time within six (6) 
monthe following such notice to acquire’ from TAIN DISC 
all of the than outstanding shares of LIM 4t 4 price 3nd 
upon terns not lass favorable than the terms of such 
contemplated trinsiction. 

"Ll, TWIN B/SC agrecs thot the principii busincss 
location of LCM shall remain io New York City or Long 
Island and shall not be ronoved therefrom without tho 
consent of SIWRXZIKDLOCRS who then renaiin a Director or 
employe of LEM.” 


21. That on Octoder 9, 1972, at the tine and place when 
and whore plointift and Rverett were wrongfully disch4rged as 


officess 8nd exployes of Len, the defendant, in breach of said 


ey 


etock acquisition agreement, caused to be served on ‘plaintiff 


and Everett © letter of the sane data, signed by a duly Suthor- 


d2zcd agent of the defendant, & copy of which is annexed bereto 


ae Exbibit 4. 


22. That in further breach of said agreenent, defendsnt 


proceeded inuodistely thereafter to sell and dispose of *11 the 
assets of Lem other than in the ordinary course of its business, 


and to terminate Lom’s operations, thereby depriving plaintir¢e 


the option contained in said agreement, 49 well os of the 


of 
opportunity to receive additional shares of stock of the de- 
fendant to which plaintiff might have become « atitled had the 
profits of Lem so warranted. 

23. That by reason of the premises, plaintiff bare bees 
further damaged in the sum of Two Hundred “aod Fifty Thousand 
($250,000.00) Dollars. 

WHERSFORS plaintiff£ dentnds juignent agsinat the defendant 
on the first cause of action in tha sum of Two Hundred and Fifty 


Thousand ($250,000.00) Dollars; on the second cause of action 


vjeo 


fo the eum of Fifty Thousand ($50,000.00) Dollars; and on the 


third cause of sction in the sum of T..o Hundred 8nd Fifty Thoue 


@and ($250,060.00) Dollars, or in the aggregste, in the sus of 


Five Hundred and Fifty Thousand ($559,000.00) Dollars, together 
with spproprirte interest 1nd the costs 4nd disbursazents of 
this sction,. 


SIMIEY S$. 30333, 
Attornay for Pliintitf, 
36 West 44th Street, 
New York, N.Y. 10936 
Tel.t MY 2-7218,. 
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LET 1 INSTRUMENT CORPORATION 
i 20 SARAH ORIVE * FARMINGDALE, NEW YORA 1173S+ TEL: S16 293.724 


teeceerenatio 


October 9, 1972 


To: Mr. Frank Lowell 
Mr. Robert Everett 


Subject: Offer to Terminate the Operation of LEM Instrument Corporation 
by Twin Disc, Incorporated, the sole sharcholder. , 


This will confirm the offer to sell the assets of LEM Instrument 
Corporation to the original principals, Mr. Frank Lowell and Mr. 
Robert Everett made by Twin Disc, Incorporated in the office of 
Mr. Frank Lowell on Wednesday 27 September 1972. 


The offer is to sell the assets only to the two principals, change the 
company name and transfer the name ''LEM" to the two priscipals in 
exchange for that number of shares of ''Twin Disc" equal to -he sale 
price, to be based upon the mid-point value between the "asked" and 
"bi! quotes in the Wall Street Journal on the day of agreement. 
The asset value is established from the LEM Balante Sheet as at 
31 August 1972 as follows: 

Accounts Receivable - Trade $3693.91 


_ " - Deposit 875.00 
$ 4568.91 
Inventory ° 53376.22 
Prepaid Insurance + 120. 00 
Machinery & Equipment (net) - 9243.59 
Patent - 1,00 
Deferred Research & Development - 88297. 92. 


$155607 . 64 


Further, in consideration for an immediate release from employment 
contracts held by the two principals, and guaranteed by Twin Disc, and 
all other terms contained in the original purchase agreement, Twin Disc 
will allow the equivalent of one year of salary for each of the two 
principals ($35,000.00 and $20,000.00 respectively) reducing the sale 
price to a net of $100,000.00, 

Sincerely, 


Leki "7L Bb Gee ree. 
Wilton B. Gibson 
’ Chairman of the Board 
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INDIVIULAL VERIFICATION 


STATE OF NEW YORK, 


, being duly sworn. deposes and says that 


CITY OF  N&W YORK ) 
COUNTY OF NaW YORK ‘g 

FRANK LOWELL 

he is the plaintiff 


rend the faezcing 


in the within action; that he has 
and knows the contents therenj; that 


the came is true toh is own knowledye, except as to the matters thercin stated to be aileged on 


information and Lelief, and that cs to thoie matters 


~P Fy i 
Sworn to before me, this =“ ©’? 


day of October, 197 2. 


MARY REILLY 


Noury Pvudlic, State of New York 


No 41-35240N9 


Se eee 


he believes it to be true. 


ae 


Qualited in Que: Opie 
Cet ty hed w ® nM ORATION VERIFICATION 
STATE OF NEW YOU Ky 09 Csvizes wissen <6. 197% 
CITY OF 
COUNTY OF 7 


he is the of the 
that he has read the foregoing 


and knows the contents thereof, and that the same is true toh 


» being duly sworn. deposes and “ that 
erein 


own knuwledze, except as to the 


matters kevein steted to be alleged upon information and li lef, and as to those matters ie be- 


lieves it to be true. \ 


. 


Depunent further says that the reason this verification is made by deponent and xo. & the 


is becnuse the said 


isa corporation, and deponent an officer thereof, to wit its 


Sworn to before me, this 
day of 197 


AFFIDAVIT OF PERSONAL SERVICE 
STATE OF ANEW YORK 
15.2 


CITY OF 
COUNTY OF 


being duly sworn, depAes and says, that he is over 
years. That on the 

day of 197 

at No. 

in the 

he served the feregoing 

upoa : 

by delwering to and leaving personal'y with seid 


the age of 


@ true copy thereof. 
Deponent further says, that he knew the pervon 


served as aforesaid, to be 


the person mentioned and 
deveribed in said 


a: thh therein. 


_ 


Snorn to before me this 
day of Ww 


AFFI OF SERVICE BY MAIL 
STATE OF NEW YORK 
CITY OF as 
COUNTY oF 
i being duly 


sworn, deposes and says that he is 
the attorney — for 


+ above named herein. 
That on the day of 
i197 he served the within 
upon 


the attorney for the above named 

by depeviting a true ety of the same securely enclosed 
in @ pastepaul wrapper in the Post Ofue-«a Branch 
Post-Offve—a Post-Ojjwe Cox regularly muintained by 


the United States Government at 
in said County of 
directed to said attorney for the 


at No. 

“Mv. OY. that being, the addiest within the State desiz- 
nated hy n fer that purpow upon the precedivsg 
poe in that action, on the place where A then 
sph atice beteren whe I, pisces there thin wat and 


new fe a rgular communication by raid, 
Depon nt ia over the age of years. 


Sworn to Sefure me this | 
day ut 197 


EXHIBIT B - AMENDED ANSWER 63a 
UNITED STAB A DISS RTLT COURT 
An 


EASTERN D RICT OF NEW YORK or ni 
<i tits sven ecaselheh iananaoh bitelamiainentonsceowrenaid x - 
FRANK LOWELL, 
Plaintiff, IM 
-againste- 72 Civil 1582 
TWIN DISC, INCORPORATED, AMENDED 
ANSWER 
Defencant. 
cscnsiaenain eden dd inanapiaearineninints tenet 


Defendant, by its attorneys, WILLKIE FARR & 


GALLAGHER, answering: 
AS TO THE FIRST CAUSE Or ACTION 
pa AE LE eI a RE 


1. Denies knowledge or information si “ficient 
te form a belief as to the truth of the allerations cone 


tained in paragraph 1 of the Complaint. 


2. Admits the allegations contained in paragraphs 


2 and 3 of the Complaint. 


3. Upon information and belief denies each and 
every allegation contained in paragraph 4 of the Complaint, 
except it admits that on July 3, 1968, it entered into an 
agreement with plaintiff, and respectfully refers to said 


agreement for its exact terms and conditions, 


4, Upon information and belief denies each and 
every alleration contained in paragraphs 4, 5 and 6 of the 
Complaint, and specifically denies that plaintiff performed 
all of the conditions on his part to be performed, and 


avers that plaintiff, inter alia, failed: (1) to 


achieve tne level of performance anticipated for Lem 6ha 

in the "Operation Plans", 7) to achieve any profits for 7 
Len, (3) to meet his sales forecast, (4) to supervise 

properly the employees of Len, (5) to retain manufacturers’ 

representatives, (6) to timely pay accounts payable, (7) 

to report to his superiors, (8) to develop markets and 

products adequately, (9) to deal with the personnel of 

Lem harmoniously and in the best interests of the Company, 

(10) to deal with the customers of Len harmoniously and in 

the best interests of the Company, and (11) to provide 


proper leadership for Lem, 
AS TO THE SECOND CAUSE OF ACTION 


5. For its answer to the allegations contained 
in paragraph 7 of the Complaint, repeats and realleges 
each and every allegation contained in paragraphs 1 
through 4 of thts Answer with the same force and effect 


as if herein again set forth at length. 


6. Upon information and belief denies each 
and every allegation contained in paragraph 8 of the 
Complaint, except that it admits that on July 3, 1968, it 
entered into an agreement with plaintiff, and respectfully 


refers to said agreement for its exact terms and conditions, 


7. Denies knowledge or information sufficient to 
form a belief as to the truth of paragraphs 9 and 10 of 


the Complaint, 


ee 


8. Admits that it has not paid the sum of 
$25,000 referred to by reference in paragraph 11 of the 


Complaint, 


-2. 


F 


—_ —~ 


Jpon information and belief: tes'cach 65a 


and every alleration containcd in paragraph 12 of the 
Complaint, excep’ that it admits that on July 3, 1968, it 
entered into an agreement with plaintiff an’ respectfully 


refers to said agreement for its exact terms and conditions. 


10. Upon information and belief denies each and 
every alleration contained in paragraphs 13 and 14 of 


the Complaint. 
AS TO THE THIRD CAUSE OF ACTION 


ll. For its answer to the allegations contained 
in paragraph 15 of the Complaint, repeats and realleges 
each and every allegation contained in paragraphs 1 
through 5 of its Answer with the same force and effect 


as if herein again set forth at length. 


12. Denies each and every allegation contained 
in paragraphs 16 through 20 of the Complaint, except 
admits that it entered into an agreement with plaintiff, 
and respectfully refers to said agreement for its exact 


terms and cc: itions. 


13. Denies each and every allegation contained 
in paragraph 21 of the Complaint, except, on information 
and belief, admits that on October 9, 1972, letters were 


delivered to plaintiff and Everett, 


14, Denies each and every i. Legation contained 


in paragraphs 22 and 23 of the Complaint. } 


——————— 
LA OE TRI TET 


y 
z AS AND FO. A PIRST aki ATE’ 
AUD COMPLETE DEPENSE ‘TO THE 66a 
FIRST AND SECOND CAUSES OF 


ACTION 


15. Mefendant avers that plaintiff was dis- 
charged for cause and therefore defendant has no liability 
to plaintirr, 

AS AND FOR A SECOND SEPARATE 
AND COMPLETE DEFENSE To THE 
FIRST AND SECOND CAUSES OF 
ACTION 

Se eens 

16. Defendant avers that plaintiff was dis- 
charged because he had not faithfully and diligently 
performed the duties of his employnent, 

S AND FOR A THIRD SEPARATE 
AND COMPLETE DFFENSE TO THE 


FIRST AND SECO. CAUSES OF 
ACTION 


17. It was not the intention of t..e Partics wo 
the agreement in suit that plaintiff would be compensated 
by defendant in the event that his services were unsatis- 
factory ani his services were in fact unsatisfactory, 

AS AND FOR A FOURTH SEPARATE 


AND COMPLETE DEFENSE TO THE 
FIRST AND SECOND CAUSES OF 


18. This action is premature in that a 
Separate action is now pending in the Supreme Court of the 
| State of New York, County of Suffolk, in which the plaintirr 
herein is the plaintirr and Lem Instrument Corp. is defend-. 
ant, in which the issue in Suit is whether plaintiff was 
wrongfully discharged from his employment with Lem 


Instrument Corp, 


~~ 


S AND FOR A FIFTIL SEPARATE 
AiM PARTIAL DEFENSE TO THE 
FIRST AND SECOND CAUSES OF 
ACTION 


The plaintiff's action is premature insofar 


19. 


2s it seeks damazes for services to have been rendered in 


tne future. 


AS AM FOR A SIXTH SEPARATE 
AND PARTIAL DEFENSE TO THE 
FIRST AliD SSCOND CAUSES OF 
ACTION 


20. Plaintiff has failed to mitigate his 
alleged damages. 


AS AND FOR A SEVEiITH SEPARATE 
AND COMPLETE DEFENSE TO THE 


SECOND CAUSE OF ACTION 
21. Plaintiff has waived whatever rights to 


"cost of living benefits" he may have had under the agres- 
ments by deliberately refusing to pay same to himself or 
other employees of Lem Instrument Corp. in order to reduce 
the operating deficits of Lem Instrument Corp. 
-AS AND FOR AN EIGHTH SEPARATE 
AND COMPLETE DEFENSE TO THE 
THIRD CAUSE OF ACTION 
\\ 22. Lem has not been dissolved and its assets 
| have not been sold, other than jn the ordinary course, 
‘| 
AS AND FOR A NINTH SEPARATE 
AND COMPLETE DEFENSE TO THE 
THIRD CAUSE OF ACTION 
23. Defendant has tendered to plaintiff the 


right to acquire its shares of stock in Lem Instrument Corp. 


AS AND FOR A TENTIT SEPARATE 
AND COMPLETE DEFENSE LO ALL 68a 
CAUSES OF ACTION AND COUNTER- 
CLAIM AN) SET-OFF 
24, Defendant is a Wisconsin corporation engaged 
in the manufacture of power transmission equipment primarily 
for sale to original equipment manufacturers and maintains 


its principal place of business and office at Racine, 


Wisconsin, in the Fastern District of Wisconsin. 


25- On information and belief plaintiff, Frank 
Lowell, is a resident and citizen of the State of New York 
residing therein at 25 Alpine Way, Huntington Station, 
Suffolk County, New York, and is an engineer and prior 


hereto was a corporate executive, 


26. LEM Instrument Corporation (LEM) is and was 
at all times material a New York corporation with its prin- 
cipal place of business at Farmingdale, Long Island, New York 
and it was engaged in the manufacture of electric friction 


clutches and brakes, and analog te digital shaft encoders, 


27. On or about July 3, 1968 plaintiff and LEM 
entered into an employment agreement which defendant guar 
anteed,. A copy of said agreement is annexed hereto and 


marked Exhibit A. 


28. Under the terms of said agreement the plain- 
tiff agreed to serve as President and General Manager of LEM 
for the term of seven years commencing January 3, 1968 and 
that he would faithfully and diligently perform the duties 
of his employment, engaging in no business activities 


detrimental to the business interests of LEM or Twin Disc. 


29, Although plaintiff has been paid the 69a 


compensation which said armreement contemplated from the 
date thereof, he failed and neglected to perform his duties 
contemplated under said arrecment and pursuant to the 
understandings of the parties arrived at during, the 
negotiations. That he wholly failed and neglected to 
develop the market for the company's products; that he 
failed and neglected to develop additional and new products 
which would be vendable -. the company, and he engaged in 
activities within the operation of the company which were 
detrimental to its business interests and therefore the 


interests of Twin Disc. 


30. Incorporated into the employment contract 
were certain forecasts of projected sales and earnings; 
that such incorporation constituted a representation that 
said forecasted sales and profits were reasonable and were 
based on the knowledge or conclusions of the plaintiff, and 
that they had reasonable support, which would logically 
lead to the conclusion that they were attainable goals, 
and that said representations were a part of the inducement 
to the defendant to enter into the contract with the 
plaintiff and the employment agreement between LEM and 


Lowell. 


31. That said forecasts were unreasonable, 
supported by no adequate knowledge or information and were 
purely speculative. That at no time since July, 1968 have 
the sales of LEM ever approached even the projected sales 
for the first year, and said company never realized any 


profit on its operations, operating constantly at a 


substantial loss. 


70a 


aat by reason of the foreroinr, he defendant 


has been damaged in an amount presently undeterminable but 


which the defendant believes will not exceed the sum of 


$250,000. 


WHEREFORE, defendant demands judgement on its 


counterclaim not in excess of $250,000 and fudpment 


dismissing the Complaint, together with the costs and 


disbursements of this action. 


WILLKIE FARR & GALLAGHER 
Attorneys for Defendant 
rage La / 

SEP ee 

A tember of the firm 

1 Chase Manhattan Plaza 

New York, N.Y. 10005 

(212) 248-1000 


EMPLOYMENT CONTRACT Jia 
° ad { | 
Agreement made this 7 day of ~tl , 1968 


by and between LEM INSTR MENT CORPORATION ‘pital sciieit called 

"LEM"), a New York corporation, and FRANK LOWELL (hereinafter 

called "Lowell") of Farmingdale, New York, | 
WHEREAS, all of the capital stock of LEM is being 

acquired by TW N DISC, INCORPORATED (hereinafter called *“MIIN DISC"), 

a Wisconsin corporation, pursuant to a Stock Acquisition Agreement 

between TWIN DISC, Lowell, and Robert Everett, and, which will 

result in LEM operating as the wholly owned subsidiary of 

TWIN DISC, and 


WHEREAS, Lowell has secved as President of LEM, and 


LEM desires that his services continue to be available to LEM, 


NOW, THEREFORE, in consideration of the mutual covenants,, 
conditions and agreements herein, it is agreed as follows: 

1. Lowell is herewith employed by LEM as General 
Manager and President of the Company for the term of seven (7) 
years beginning as of the date of this agreement, as long as he 


shall faithfully and diligently perform the duties of his 


ee 


employment and shall engage in no activities which are detrimental 


to the business interests of LEM or TWIN DISC. LOWELL agrees 
to devote his full time and his best efforts in the furtherance 


and interests of LEM. It is also anticipated that Lowell 


a wpe ete ee 


will be elected as Director of the Corporation without additional 


~e 


compensation. Full time as used herein shall mean that time 


customarily devoted as President, Director and General Manager, 


ee 


by other such executives with comparable education, training 


and experience who are employed by comparable firms. 


SvAiht A ! 
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2. L=M ajyree- to compensates Lowell for hig 
Services horsunder on tha Yolloviny Dases: 
PY OF $33,099.99 navadla ia equal 
cormoncing aA: 13, 1983 
sare mannar as said 
f¢ £0 anploves by 
Said aalary in iets Yeginaing basa salary 
Of $26,120.62 ner annea plusz = apPlicabls cost of living 
adjustment. 
be. Annexad hares: } } Soracast of 
Salas and profits of Loy sor the seven (7) yaar tern of 
this contract, If the alter-tax performance of LEM shall 
excmed thu fs urs: -t2@ end of the third 
and fifth vears tais agreement, tho basic salar. 
@ach ansuing year cthersisze providec uncer oa 
above, shall ie proportionately increased, provi 


that no such tnerease shall result in the basic Salary 


exceating that we average hase galary (currently $36,640.00) 
2? é 


for tha five ton TIM DISC Vice-Presivents (not incleding an: 


Se2cutiva”Vice-Presidant). 
Ce Annual boausas deturninad SY <he Loars of Diractors 
Of aftar-tax oro 2 ateess of swalye nescent 


OF LEH capital plus accumlateu varniag? without 


recuction for accumulatad 


the apyplicabla neriosd, 
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3. Lovall acknowlolga3 that as Sutwcen Lowell 
and LEM, LOM is tne cvner of ond hat tho unancunberad rigat 
to usu tho idaas, designs, tuctini yu23 and knowesoW prasencly 


ze in tha productioa, 


sale, us2 or Cistributioan of its pracucts. Ay inveation, 
improvements or development mate or oricinated 2y Lowsll at 


ralating to tha natters aterasaia er to the manuzacturs or wie 


of LEM and, 12 deomsd averopriats to its protection by B54, 

Lowell siiall exocute 3uch cocunents of assignrent tharent 

ag LIM may request witnout any srovision for royalty or ornor 

payment of any Kine. Purther, Lowell will, at Let's reryaest, 

cooperate with it in filing and obtaining any patents, copyrignts, 

or sinilar pmtaction trac aay ka available for sucn developments. 
4. In consideration of this exploynent contract, and 

the paymoat to him of tne conpaasation orovidad for his sorvico, 

rowoll agrees that curing ‘3 li2o0 cf this ajreereat and Zor 

the weriod of one (1) yaar aftsr its termination (oxcopt 


for dafault or bra2acn by Lis), 2 wilt not, directly nor 


or othervisa aor as SYwnar, partner, joins vantursr or sriarctholdar 


~~ rae 


engage in any activity in commetitioa with LEM, THiI% OIAc, 


or tho successors & 4a business oF elthoer. For th33e purpased 


an enterprise snall act be dserad in compatition vith ‘vTs 9 reel of 


or Lett LE it dy ongayee in tho buniness of manufacturing or 


I2N93 or 


Oy 3UCA xsataroriza, 


(rather than in Aenuractur? oF such comonsats pritrarily 


# 


Or sala to other in tao 


Control Devices, 


this agreement, Lowall shall 
3a Offereé a one-year consultancy agreement at corpensation 
equal to one-nalf the comensation, without bonus, for 
tha final year, following which tho restrictions on 
competition shall tornin 
5. Lowell that the xnovledse he Prasently 


Or may cbtain is tha of Als employzent, with resoaect 
concuct and decails of tha businass, processes, formulae, 
nachinary, =t : Secret, usec in tha manufacturing of 


it3 preeucts will not im: whomseaver other 


75a 


cf thadir business, and that if ho violates tho terms of this 
nrovision er of Paragraph 4. sabsova, Lot, or its succassor, 
shail ke antitlad to an injunction sotained in anv court 
of cemoetant jurisdiction rostraining vim and aach and avos; 
ron the continuance cf 3uca 
nreach. 

6. In addition to the campensation harsinazove 
proviceed, it in aareed that there shall be mada availadla 
to Lowell frinse benefits on the dasis comarable to those 
affordec ennioyes of TT} DISC chargad with similar datles 


and receiving sinilar commansation. If feasibla, said 


enyfits may be provided cirectly by THIN DISC under 


q 
U 


such plans for benafits made available to its ensloves, but 


with the cost thoroo? charsga:l to LEM in such evant. The 


areas of such benefits arss 


| 
@. Management Group Consulting and 
Widows Sunelits Arrangements 
>, ‘Fagen Croup Insurance (Life) vith 
pyYerlums chargeable to vou as salary 


©. GrYoun-Accidant, Ucalth and ‘Travel 
Insurance 


<], -Rutlroment -Plan 


RB. A Comdiny witosentis with apnrcpriata 
tivsurance tnorefor 


€. Otion to actuire Twin Olsxe stnc!: ca the 
Baad bases as the siamo mav ba offorna 
Wvin Dixe's ton five Vieo-Prastcents 
(GuNor chan Swrcusiva Vica-?ra3zident). 


7. -In the -avant of the reguisenent of any notice 


7 


provices for tender this inut ant, 
atfactivaly given by certifi 


ia tha 


eowell; 


in the case oZ netica to Lowell to: 

Prank Lowell 

25 Alpinys ‘iay 

uatingten Station, New York, 

S. This agreement sh3ll be nincing upon the heirs, 

Spresentatives, successors or as3igns of tha parties hersto. 

Tha agreement shall be construed in : h the 
laws of the State of Naw Yor“, and in tne svent it shall be 
Csternined that any provision abeva i3 violative >f any lat 
and unenforceable, the rataining portions shall nonatieleas 
be of full force and effect, unless inconsistent with the 
agreement with such clauses removed. 

Ini WITNESS 
axecuted by tha sarties heroto as of ths Cay aac year first 


abova written. 


Lot! INSTRUMENT CORVORATIIY 


sy /s/ Robert A. Everett 


+05 _ viee-Deasidant..__.. 


Attest: 


ny /s/ Fobert A. Everett 


SF A ee ae ae 


—Sseretary. —. 


ee 


/s/ Frank Lowell 


FRAGK LOLLL 


77a 


For valuable consistaration, srr DISC, INCNROMATED 


herewith suarantoes cerformanes of tha £2rm79 Of this acrceanent 
SO SO Deriormed bv LIM, and +o votes its sharo m2 fr 


to wlect Lovell to Lou’; SoarJd of Pir 


12) 
ren 


frhis atresment. In the event LEM is 


weed 


<isposed of, aithar trrough sale of assat3 oO 


a | 


Cirsuga sala 
of centrolling internst in its stock, TWIN OSC vill rake 
avaiable to Lovell employment 


@ comparabls schecule o7 Compensation (sthar than tas additives 


provisec uncar Paragraoh 2eCe Of the forssoing AgrT2ement), 
provided, however, that no part of this guarantees gnall be 


effsactive in the avent to Or its assets are CLsposed of to 


Ioewell and/or Everett, or to their no 


it 
a) 

b 

5 

2 

< 


DATED at Racine, wisconsin, this 3rd Gav of 
out 


July . 1958, 
nS reece 
TW DISC, INCORPORATED 


By /s/ Wilton B. Gibson 
re 


It3 Vice-President 


{Corsorate $sal) Attest: 


Sy /s/ R. T. Howell 
Se 


in Jew York City o> Long Island on 


eee 
“ 


Scneeule 


 '$ $1,€60.09 

"$9,000.60 

1,000,000.60 Hy site 160,000.00 

 4,400,000.00 + 917,000.00 
2,800,000.00 ae ~" 970,000.00 - 


"2,200,000.00. =" . 15 3. 329,000.09 


2,600,000.60 “364,000.60 
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EXHIBIT C - COMPLAINT 79a 


| 

SUPREME COURT OF THE STATE OF NEW YORK 
| COUNTY OF SUFFOLK 
| 


| FRANK LOWELL, 
Plaintiff, 
-Against- 
| Lem INSTRUMENT CORPQRADEGN , 
Defendant. 
The plaintiff, by SIDNEY S. BOBBE, for his complaint 
herein 4lleges 4s follows, on information 4nd belief:- 
FOR A FIRST CAUSE OF ACTION: 

1. That plaintiff resides in the County of Suffoik, 
State of New York. 

2. That defendant is 4 demestic corporation, having 
| its princip4l place of business at Farmingdale, New Seat’: 

’ 
3. That on or About the 3rd day of July, 1968, the 


| plaintiff and the defendant duly executed 4 written employment 
| 


contract whereby plaintiff was employed 4s defendant's gener4l 


manager and president for a term of seven ye%rs commencing on 
July 3, 1968. 

4. That plaintiff entered upon the performance of 
said contract, and duly performed 411 the terms 4nd conditions 
thereof agreed to be performed by him, until on or bout the 9th 
day of October, 1972, on which date, at Farmingdale, New York, 


defendant wrongfully breached eaid contract 4nd terminated plain- 


5. That by reason of s4id breach, plaintiff has been 


damsged in the sum of upwards of Two Hundred 4nd Fifty Thous4nd 


tiff's employment. 


| 
| 


FOR A SECOND CAUSE OF ACTION: 
FOR A SECOND CAUSE OF ACTION: 80a 
Plaintiff reperts the rllegations of the first cause of 4Ac- 
tion wth the same force and effect as if herein set forth rt lenatt 
i 


7, That oursuant to the terms of srid emnloyment 


contract, it was provided thit the 41nual salary to be paid to 


} 
plaintiff during the term of the cortract was $35,009.99, "with 


jjcost of living 4djustments" such 4s were "accorded to employees" 
|} by Twin Disc Incoroorated, a Wisconsin corporation, with 4 "be- 
| ginning base s*lary cf 326,129.99 per annum, vlus the Aaonlicable 
|}cost of Living adjustment." 


| 8. On informrtion and belief, that the aforesaid sum 


| 
| 


of $35,909.90 was computed on said base of $26,129.99 by adding 


Leeret he cost of living Adjustment based o1 the index of such 
cost of living furnished by the United States Bureau of Labor 
Statistics, taking the year 1950 as the base perio. 

9. On information and belief, that due to incre4ses 


in the cost of living 4s reflected by said Labor Department index, 
| 
| 

showing that such cost had increased for the years subsequent to 


December 31, 1968, the salary that became due 4nd owing to plain- 
tiff under’ said employment contract for the period subsequent to 
December 31, 1968 Apvroximated the sum of $25,009.09 over and 
Above the salary actually paid to plaintiff at the said rate of 


$35,000.90 per annum. 


11. That sid employment contract 4lso provided for 


the furnishing by defendant to plaintiff of specific fringe bene- 


| 
10. That no part thereof ms been paid. | 


fits, but defendant has friled 4nd refused to make said benefits 
available to plaintiff, except that it has furnished him with » 
company automobile. 

12. On information and belief, that the failure to 


atin 


8la 


furnish said fringe benefits to plaintiff up to the time of said 
wronaful jischarge has caused further damage to the plaintiff 
in the sum of approximately $25,009.90. 


13. That plaintiff has been damaged by reason of the 


farts set forth in this cause of action in the sum of Fifty Thou- 


| sand ($50,009.90) Dollars. 


WHEREFORE plaintiff demands judgment 4g%inst the defen- 
dant on the first cause of action in the sum of Two Hundred 4nd 


Fifty Thousand ($250,909.99) Dollars; on the secon cause of ac- 


tion in the sum of Fifty Thousand ($50,900.99) Dollars, or in the 


aggregate, in the sum of Three Hundred Thousand ($309,990.00) 
Dollars, together with aporopriate interest 4nd the caoits and 


disbursements of this action. 


—_ 


SIDNEY S. BOBBE, 
Attorney for Plaintiff, 
36 West 44th Street, 
New York, N.Y. 10036 

Tel.: MU 2-7218. 


ad 


! 
! 
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EXHIBIT D - AMENDED VERIFIED ANSWER 


SUPREME COURT OF THE STATE OF 
COUNTY OF SUFFOLK 


FRANK LOWELL, 


82a 
NEW YORK 


Plaintiff, 


-against- 


LEM INSTRUMENT CORP., 


AMENDED 
VERIFIED ANSWER 


Defendant 


Defendant answering: 


AS TO THE FIRST CAUSE OF ACTION 


1. Denies knowledge 
to form a belief as 


tained in paragraph 


2. Admits 


2 of the Complaint. 


3. Upon information 
every allegation contained in 
except it admits that on July 
agreement with plaintiff, and 


agreement for its exact terms 


4. Upon information 
every allegation contained in 


Complaint. 


or information sufficient 


to the truth of the allegations con- 


1 of the Complaint. 
’ 


the allegations contained in paragraph 


and belief denies each and 
paragraph 3 of the Compls nt, 
3, 1968, it entered inte an 
respectfully refers to said 


and conditions. 


and belief denies tuc and 


paragraphs 4 and 5 of the 


AS TO THE SECOND CAUSE OF ACTION 


5. 
paragraph 6 of the Conplaint, 


For its answer vs the allegations contained in 


repe.ts and realleges each 


and every allegation contained in paragraphs 1 through 4 of 


83a 


this Answer with the same force and effect as if herein 


again set forth at length. 


6. Upon information and belief denies each and 


every allegation contained in paragraph 7 of the Complaint, 
except that it admits that on July 3, 1968, it entered into 
an agreement with plaintiff, and respectfully refers to said 


agreement for its exact terms and conditions. 


7. Denies knowledge or information sufficient to 
form a belief as to the truth of paragraphs 8 and 9 of the 


Complaint, 


8, Admits that it has not paid the sum of $25,000 


referred to by reference in paragraph 10 of the Complaint, 


every allegation contained in paragraph 11 of the Complaint, 
except that it admits that on July 3, 1968, it entered into 
an agreement with plaintiff aad respectfully refers to said 


agreement for its exact terms and conditions. 


10. Upon information and belief denies each and 
every allegation contained in paragraphs 12 and 13 of the 
Complaint, 

AS AND FOR A FIRST 


SEPARATE AND COMPLETE 


9. Upon information and belief denies each and 
DEFENSE 


all of the conditions precedent of the agreement described 


in the Complaint herein, required on his part to be performe 


ll. Defendant denies that plaintiff duly performed 
d 
Ps. 


84a 
and avers that plaintiff, inter alia, failed: (1) to 


achieve the level of performance anticipated for Lem 
in the "Operation Plans", (2) to achieve any profits for 
Lem, (3) to meet his sales forecast, (/) to supervise 
properly the employees of Lem, (5) to retain manufacturers! 
representatives, (6) to timely pay accounts payable, (7) 
to report to his superiors, (8) to develop markets and 
products adequately, (9) to deal with the personnel of Lem 
harmoniously and in the best interests of the Company, 
(10) to deal with the customers of Lem harmoniously and in 
the best interests of the hedaeat, and (11) to provide 
proper leadership for Lem. 
AS AND FOR A SECOND 
SEPARATE AND COMPLETE 
_ DEFENSE 
12. Defendant avers that plaintiff was discharged 
for cause in that he failed, inter alia: (1) te achieve 
the level of performance anticipated for Lem in the “Gper- 
ation Plans", (2) to achieve any profits for Lem, (3) to 


meet his sales forecast, (4) to supervise properly the em- 


ployees of Lem, (5) to retain manufacturers! representatives, 


(6) to timely pay accounts payable, (7) to report to his 
superiors, (8) to develop markets and products adequately, 
(9) to deal with the personnel of Lem harmoniously and in 
the best interests of the Company, (10) to deal with the 


customers of Lem harmoniously and in the best interests of 


the Company and (11) to provide proper leadership for Lem, 


AS AND FOR A THIRD SEPARA” 
AND COMPLETE DEFENSE 85a 


13. Defendant avers that plaintiff was discharged 
because he had not faithfully and diligently performed the 
duties of his employment in that he, inter alia, failed: 

(1) to achieve the level of performance anticipated for Lem 
in the “Operation Plans", (2) to achieve any profits for 
Lem, (3) to meet his sales torecast, (4) to supervise proper- 
ly the employees of Lem, (3) to retain manufacturers! repre- 
sentatives, (6) to timely pay accounts payable, (7) to report 
to his superiors, (8) to develop markets and products 
adequately, (9) to deal with the personnel of Lem harmonious- 
ly and in the best interests of the Company, (10) to deal 
with the customers of Lem harmoniously and in the best inter- 
ests of the Company, and (11) to provide proper leadership 
for Len, 

AS AND FOR A FOURTH 


SEPARATE AND PARTIAL 
DEFENSE 


14, The plaintiff's action is premature insofar as 


it seeks damages for services to have been rendered in the 


future, 
AS AND FOR A FIFTH 
SEPARATE AND PARTIAL 
a DEFENSE 
15. Plaintiff has failed to mitigate his alleged 
damages, 


WHEREFORE, defendant demands judgment dismissing 
the Complaint, together with the costs and disbursements 


of this action, 


WILLKIE FARR & GALLAGHER 
Attorneys for Defendant 
1 Chase Manhattan Plaza 
New York, N.Y. 10005 
(212) 248-1000 


-h. 


—__ 


—_——— 


AS 


E 
STATE OF -eW=YORK 


HIRALCO fo 


COUNTY OF Stew -fuHit/ 


THE STATE OF TEXAS 
COUNTY OF HIDALGO 


WILTON B. GIBSON, being duly sworn, deposes and 


That deponent is Chairman of the Board of Lem 
Instrument Corporation, the defendant herein; that he has 
read the foregoing Amended Verified Answer and knows the 
contents thereof; that the same is true to deponent's 
own knowledge, except 4s to the matters therein stated to be 
alleged upon information and belief, and as to those matters 


deponent believes them to be true. 


This verification is made by deponent because 
defendant is 4 corporation and deponent is an officer 
thereof, to wit: Chairman of the Board. The grounds of 
deponent's belief as to all matters not stated upon 
deponent's knowledge are 4s follows: communication with 


other employees, books ana records of defendant corporation. 


WAT an 
Wilton B. Gibson 


Sworn, to before me this 
Jo'aay of February, 1973. 


Notary Puod cey/ 
Lecann F. BYEA 


County Court, being a Court of Record, do hereby cerufy thac 


LELAND F. BYcrS 


whose name is cubscribed to the certificate of dum afft 
proof, acknowle 

ee ee myer chi ner hi in writing, was at the time of Waina pet g Meni yg 

w or affidavit, @ NOTARY PUBLIC tn and for said Coun com- 

migsioned and sworn and authorized to take and cenu or aah aed 

y the same an 

by the Laws of said State to lake the acknowledgments ead proote hye or 

fre og meno lencments or hereditaments tn sald State of Texas; and 
. “ am well acquainted with the hand writing of hn N i 

verily believe tne signature to the . re wok Rime Pape 

re caus, sald ceriliicate of proof, acknowledgment or 


I, Santos Saldona, Clerk of the County of Hidalgo, Clerk of the 


IN WITNESS WHEREOF, 1 have hereunto set my hend and affixed the seal 


20th ,, 


EXHIBIT E - JUDGMENT OF DISMISSAL 87a 


SUPRISE COUNT OF THE STATE OF LEW YORK 


SAKE HAG aa Kier ia 
COUIITY OF SUFFOLK 


Sa i so se esl es ee he abe nek seen carom ag ss casas X 

PRANK LOWELL, : Cal. No. 41532 
Plaintiff, :Index lo. 73-1733 

-against- : JUDGES? 
LEM INSTRUMENT CORP., : So ois esta 

{2x4 AGF B 
Defendant, vs ae vr : a 

/ Jf fs 
“ Ce f/f. ce <! } 


The above-entitled action havins been recul 


brovgnt on for trial at a Trial Term, Part VI, of the 


fo 
ie 
~ 

oS 


Supreme Court of the State of hew York, held in and for the 
County of Suffolk, at the County Courthouse, Riverhead, 

New York, on the 9th, 10th, llth and 12th days of Cctober, 
1973, before Mr. Justice John F. Sclleppl, sitting with 

@ jury, and both parties having appeared by their respec- 
tive attorneys, and the jury having unanimously rendered 


its verdict for defendant, Lem Instrument Corp., on 


< 


October 12, 1973, dismissing the Complaint, and tne Court 
having denied plaintiff's motion to set aside the verdict, 
and the Court having directed that defendant have its 


costs, 


NOW, on motion of WILLKIE FARR & GALLAGKER, 


attorneys for defendant, it is 


ADJUDGLD, that the Complaint in the above- 


entitled action be, and the same hereby is, dismissed 


on the merits and that the defendant Lum Instrument Corp., 


88a 
whose address is 290 Sarah Drive, Farmingdale, New York, 


recover of the plaintiff, Frank Lowell, whose address is 


25 Alpine Way, Huntington Station, New York, the sum of 


O° 
% dy) costs, as texeu in t } tio and that the 


defendant have execution therefor. 


Riverhead, liew York 


VA 
October—v 7’, 1973. 


. } 
SY 


Ws af grec SrenRny 
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EXHIBIT F - ORDER OF AFFIRMANCE 89a 


At a Term of the Appellate Division of the Supreme Court 
of the State of New York, Second Judicial Department, 
heldin Kings Countyon April 29, 1974. 


HON. FRANK A. GULOTTA, Presiding Justice 
DODOOXYENO DONO UN 
DODOOCOUCUOGUKXXXN SERENE 
HON HENRY J OTA M 
ROXIO US OCKERX ROX 
HON JOHN PO COnEAET AN 
BXOCOOC COOKE OLE 
RODOCODOCHXKICCOS CUS 

HON) A. DAVID BENJAMIN 

HON PRED J. MUNDER J 


} 
IR > Associate Justices 
| 


Frank Lowell, 


Appellant, 


Order on Appeal 
from Judgment—Civil Action 
or Proceeding 


v. 
Lem Instrument Corp., 


Respondent. 


In the above entitled cause, the above named Frank Loweil . plaintiff, 


having appealed to this court from a Judgment of the Supreme Court , Suffolk 
County, Sax entered October 29, 1973; 


and the said appeal having been @©Qued by Sidney &. Bobbe, 
Esgq., of counsel! for the appellant, and argued by Mark F. Hughes, 
of counsel for the respondent, and due deliberation having been had thereon; and upon this court's 


decision slip heretofore filed and made a part hereof, it is: 


ORDERED that the judgment appealed from is hereby Unanimously affirmed, with 


costs. 


Enter: 
IRVING N. SELKIN 


Clerk of the Appellate Division 


. NI =n ms 1 "i - -~ iy — 
OFFS wey RY 90a os? 


EXHIBIT G = ORDER OF APPELLATE DIVISION DENYING APPEAL 
At a Term of the Appellate Division of the Supreme Court 
of the State of New York, Second Judicial Department, 
held in Kings County on June 13, 1974, 


‘ 


HON. FRANK A. GULOTTA Presiding Justice 
HON, SORMEK AXON A Xx 
HON XXANNKEKMAKK KM NOODLE 


HON. HENRY J LATEEAM 
HON XXHMKERX XHAKKMKK 
i HON. JOHN P COLLALA? IR Associaic Justices 


HON, XO0OGS ROEM KE ; 
LION, XRASKHKXKMNN EKER 

HON. AL DAVID BENJAMIN 

HON. ERED J. MUNDER J 


Frank Lowell, 


Appellant, 


v. Order on Motion to Reargue Appeal 


or to Appeal to the Court of Appeals 


Lem Instrument Corp., 


Respondent, 


In the above entitled cause, the ahove named appellant having moved for 


reargument of appeal from a judgment of the Supreme Court, Suffolk — 
County, entered October 29, 1973, 
ROKHEARAXRAK KKH APOCRHOT fOr icave to appeal to the Court of Appeals; from an order 


of this court dated April 29, 1974, which determined said appeal, 


Now, upon the papers filed in support of said motion and the papers . 
filed in opposition thereto; upon the papers on which the appeal was determined; and the motion 7 


having been duly submitted and due deliberation having been had thereon, it is: 


ORDERED that the motion is hereby denied, with $20 costs. 


et Soin Ie sie 


Clerk of the Appellate Nivisian 


9la 
No. 2055 


Frank Lowell, appellant, v. Lem 
Instrument Corp., respondent. 


Motion by appellant for reargument of appeal from a judgment of 


the Supreme Court, Suffolk County, entered October 29, 1973, or 


» for leave to appeal to the Court of Appeals from an order of 
a 


this court dated April 29, 1974, which determined said appeal. 


Motion denied, with $20 costs. 


GULOTTA, P.J., LATHAM, COHALAN, BENJAMIN and MUNDER, JJ., 
concur. 


L 


— rr “~ - 
i -~ sae | on itn 
: Har 


Qo yeX ()! 
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EXHIBIT H - ORDER OF COURT OF APPEALS DENYING PERMISSION TO APPEAL 


state of Mew Fork, 
Court of Appeals 


Ata session of the Court, held at Court of 
Appeals Hall in the City of Albany 


on the......eleventh oo. Sissi day 
f.. cee... ee. 


resent, HON. CHARLES D. BREITEL, Chief Judge, presiding 


2 “Wo. No. 690 
Frank Lovell, 
Appellant, 
vs. 
Lem Instrunent Corp., 
Respandent. 


sss 


A motion for leave to appeal to the Court of Appeals in 
the above cause having been heretofore made upon the part of the 
scahdadniesi herein and papers having been duly submitted thereon and 
due deliberation thereupon had: 

ORDERED, that the said motion be and the same hereby is 
denied with ten dollars costs and necessary printing disburse- 


ments. 
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EXHIBIT I - NGfICE OF MOTION WITH SUPPORTING PAPERS AND BRIEF 


Omet of Appeals 


State of New York 


FRANK LOWELL, 
Plaintiff-Appellant, 
iy -against- 
LEM INSTRUMENT CORP., 


Defendant-Respondent. 


NOTICE OF MOTION WITH SUPPORTING PAPERS 
AND BRIEF 


SIDNEY S. BOBBE 

Attorney for Plaintiff-Appellant 
25 West 54th Street 

New York, N.Y. 10019 

CI 6-2885 


SAMUEL LAWRENCE BRENNGLASS, 


Of Counsel - - - 
OFFICE RECORD 


_——_——. 
Se A ee ee ee ee ot NNN 


WILLKIE, FARR & GALLAGHER 
Attorneys for Defendant-Respondent 


1 Chase Manhattan Plaza Received yA f 2 if 2/24 
New York, N.Y. 10005 Wi wy Bs 
248-1000 Served 


Filed 


Suffolk County Clerk’s Index Number 73-1733 


eel 
Dick Baliey Printers *P.0. Box X, Staten island, N Y. 10302 © Tel.: (212) 447-5358 
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COURT OF APPEALS OF THE STATE OF NEW YORK 


—————— TT 


FRANK LOW ‘LL, 
Plaintiff-Appellant 
-against- 
LEM INSTRUMENT CORP. 


Defendant- Respondent 


NOTICE OF MOTION FOR LEAVE TO APPEAL 


SIRS: 


Please take notice that upon the annexed affirmation of 
Sidne; S. Bobbe and upon the annexed brief the undersigned 
will move this Court at the next motion day thereof more than 
seven days after notice of the motion is served to be held at the 
Court House in the City of Albany, New York, at 2:00 P.M. of 
that day for an order pursuant to CPLR 5602 (a). granting to the 
above-named plaintiff-appellant permission to appeal to this 
Court from the order of the Appellate Division of the Supreme 
Court. Second Department, entered on the 29t' day of April, 
1974, which unanimously affirmed a judgment ut the Supreme 
Court, Suffolk County entered on October 29th, 1973, and for 
such other and further relief as to the Court may seen: just. 


2 


Yours, etc., 


SIDNEY S. BOBBE 

Attorney for Plaintiff-Appellant 
25 W. Mth Street 

New York, N.Y. 10019 

Tel. 246-2885 


TO: 
WILLKIE, FARR & GALLAGHER 


1 Chase Manhattan Plaza 
New York, N.Y. 10005 


AFFIRMATION OF SIDNEY S. BOBBE IN SUPPORT OF 
MOTION 


(SAME TITLE) 


Sidney S. Bobbe, attorney for pla‘atiff-appellant, hereby 
affirms to tmis Court, under penalty of perjury: 


1. That this is an action to recover damages for breach of a 
written contract of employment of plaintiff as president and 
general manager of defendant. It was entercd into on July 3, 
1963, and it was to rdn for seven years at a salary of $35,000. 
per annum, plus a cost of living increase, with an additional year 
as a consultant at half pay. 


2. After four years, on October 9, 1972, plaintiff's services 
were terminated, allegedly for ‘‘cause.” 


97a 
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3. The first cause of action seeks to recover the damages 
suffered as a result of the discharge, and the second cause of 
action seeks to recover the unpaid cost-of-living increment 
amounting to $18,220. 


4. The first defense in the answer claimed that the plaintiff 
had failed to perform eleven conditions precedent. The second 
and third defenses alleged that the plaintiff's failure to perform 
in the same eleven respects was justification for his discharg:. 


5. Plaintiff moved at Special Term to strike those affirmative 
defenses as insufficient in law, on the ground that none of the 
eleven enumerated grounds consisted of a breac’ of any 
obligation of the employment contract and also becau.« plaintiff 
was not obliged to prove the performance of any conditions 
precedent in an action of this kind. On April 12, 1973, Special 
Term (Alexander Berman, J.) refused to strike the defenses, 
holding an implied condition precedent of plaintiff's cause of 
action that he prove that he dealt harmoniously with defendant's 
employees and customers and that he exercised “proper 
leadership’’, and he also upheld the sufficiency of the second and 
third defenses, pleaded as justification for the discharge. A copy 
of his memorandum decision is annexed hereto, and such 
decision ws sought to be reviewed in the Appellate Division 
because, as will appear from the brief, it necessarily affected ihe 
judgment. 


6. The action came to trial on October 9, 1973 before Hon. 
John F. Scileppi and a jury and resultéd in a verdict for the 
defendant, upon which the judgment appealed from was entered 
on October 29, 1973. 


98a 
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7. On April 29, 1974, the Appeliate Division of the Supreme 
Court, Second Department, unanimously affirmed such 
judgment. Annexed hereto is a copy of its order, and of the 
Notice of Entry thereof, which were served on me on May 7, 
1974. 


8. I duly moved in that Court for reargument or for permission 
to appeal to this Court, which motion was denied by order 
entered on June 13, 1974, a copy of which order, together with 
notice of entry were served on me on June 21, 1974. Copies 


thereof are annexed hereto 


9. No opinions were rendered below except for the 
memorandum contained in the annexed order of Mr. Justice 
Berman. 


10. I have set forth in the annexed brief the questions ot law 
presented and why such questions merit review by this court, 
because , they are novel and of public importance. The 
determinations below are in conflict with prior decisions of this 
court as well as in conflict with a decision of the Appellate 
Division, First Department. 

Dated, New York, July 18, 1974 


Sidney S. Bobbe 


99a 
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INTERMEDIATE ORDER DENYING MOTION 
PRESENT: 
HON. ALEXANDER BERMAN 
Justice. 
(SAME TITLE) 


The following papers numbered 1 to 21 read on this motion to 
dismiss defenses. 


Notice of Motion/Order to Show Cause, papers numbered 1- 
ts 


Answering Affidavits, papers numbered 8-13. 
Replying Affidavits, papers numbered 14-15. 


Upon the foregoing papers it is ordered that this motion by 
plaintiff for an order pursuant to CPLR 3211(b) dismissing 
defendant's five affirmative defenses, and for summary 
judgment, is granted to the extent that the “Fourth Separate and 
Partial Defense’’ is dismissed and is otherwise denied. 


The contention that plaintiff may not claim damages in 
connection with services which were to have been rendered in the 
future, is withou. merit. It well may be that the damages to 
which he will be entitled, if he should succeed in the acti. n, will 
not equal the total wages which would have been payable during 
the remainder of the term of his contract. However, that is a 


question to be determined upon the trial and does not deprive 


100a 
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plaintiff of the right to sue for the full amount, which would be 
the ‘‘prima facie measure” of his damage (Hollwedel v. Duff- 
Mott Company, Inc., 263 N.Y. 9S, 101.) 


The Court does not agree with plaintiffs position as to the 
insufficiency of the other defenses. Insofar as the ‘‘First Separate 
and Complete Defense’ is concerned, it may be that certain of 
plaintiff's alleged failures did not involve ‘‘conditions 
precedent’’. However, when a party is employed by a corporation 
as its General Manager and President, it certainly may be 
inferred that the “conditions” of such employment include 
dealing with its employees and customers harmoniously and in 
the best interests of the company and providing proper 
leadership for the company. In the opinion of the Court, 
defendant has sufficiently pleaded plaintiff's alleged failure to 
perform those conditions (CPLR 3015(a)). 


The ‘‘Second” and ‘‘Third” defenses are, likewise, sufficient 
and defendant should be afforded the opportunity, upon the 
trial, to prove that its discharge of the plaintiff was justified. 
Sufficient material and triable issues of fact have been raised 
with respect to plaintiff's performance of his duties under the 
contract to preclude the granting of summary judgment (Sillman 
v. Twentieth Century-Fox Film Corporation, 3 N.Y. 2d 395, 
404.) 


Insofar as the “Fifth Separate and Partial Defense” is 
concerned, the question of whether plaintiff has failed to 
mitigate his alleged damages is one to be determined by the 
triers of the facts. The fact that it may not be necessary for the 
detendant to plead such a defense in order to disprove plaintiff's 


damage claim (concurring opinion, McClelland v. Climax 
Hosiery Mills 252 N.Y. 347, 354, 355, modified 253 N.Y. 333) 


10la 
7 


¢ 


does not render the ‘“Fifth’’ defense insufficient but merely 
superfluous. 


Enter in Suffolk County. 
Dated, 4/12/73 


s/A.B. 
J.S.C. 


NOTICE OF ENTRY 
(SAME TITLE) 
SIR: 


PLEASE TAKE NOTICE that the within is a copy of an 
Order which was duly made, entered and filed in the office of the 
Clerk of the Appellate Division of the Supreme Court of the 
State of New York, Second Department, on the 29th day of 
April, 1974. 


Dated: New York, Mew York 
May 6, 1974 


Yours, etc., 


WILLKIE FARR & GALLAGHER 
Attorneys for Defendant-Respondent 
1 Chase Manhattan Plaza 

New York, N.Y. 10005 

(212) 248-1000 
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TO: SIDNEY S. BOBBE, ESQ. 
Attorney for Plaintiff-Appellant 
25 West S4th Street 
New York, New York 


ORDER ON APPEAL FROM JUDGMENT 


At a Term of the Appellate Division of the Supreme 
Court of the State of New York, Second Judicial 
Department, held in Kings County on April 29, 1974. 


HON. FRANK A. GULOTTA, Presiding Justice 


HON. HENRY J. LATHAM 

HON. JOHN P. COHALAN, JR. 

HON. A. DAVID BENJAMIN 

HON. FRED J. MUNDER , Associate Justices 


(SAME TITLE) 


In the above entitled cause, the above named Frank Lowell, 
plaintiff, having appealed to this court from a judgment of the 
Supreme Court, Suffolk County, entered October 29, 1973; and 
the said appeal having been argued by Sidney S. Bobbe, Esq., of 
counsel for the appellant, and argued by Mark F. Hughes, of 
counsel for the respondent, and due deliberation having been 
had thereon; and upen this court's decision slip heretofore filed 
and made a part hereof, it is: 
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ORDERED that the judgment appealed from is hereby 
unanimously affirmed, with costs. 


Enter: 


Irving N. Selkin 
Clerk of the Appellate Division 


NOTICE OF ENTRY 
(SAME TITLE) 
SIR: 


PLEASE TAKE NOTICE that the within is a copy of an 
Order which was duly made, entered and filed in the office of the 
Clerk of the Appellate Division of the Supreme Court of the 
State of New York, Second Department, on the 13th day of June, 
1974. 


Dated: New York, New York 
June 21, 1974 


Yours, etc., 


WILKIE FARR & GALLAGHER 
Attorneys for Defendant-Respondent 
1 Chase Manhattan Plaza 

New York, N.Y. 10005 

(212) 248-1000 


TO: SIDNEY S. BOBBE, ESQ. 
Attorney for Plaintiff-Appellant 
25 West 54th Street 
New York, New York 
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ORDER ON MOTION TO REARGUE APPEAL OR TO 
APPEAL TO THE COURT OF APPEALS 


At a Term of the Appellate Division of the Supreme 
Court of the State of New York, Second Judicial 
Department, held in Kings County on June 13, 1974. 


HON. FRANK A. GULOTTA, Presiding Justice 


HON. HENRY J. LATHAM 

HON. JOHN P. COHALAN, JR. 

HON A. DAVID BENJAMIN 

HON. FRED J. MUNDER, Associate Justices 


(SAME TITLE) 


In the above entitled cause, the above named appellant having 
moved for reargument of appeal from a judgment of the 
Supreme Court, Suffolk County, entered October 29, 1973, or 
for leave to appzal to the Court of Appeals; from an order of this 
court dated April 29, 1974, which determined said appeal. 


Now, upon the papers filed in support of said motion and the 
papers filed in opposition thereto; upon the papers on which the 
appeal was determined; and the motion having been duly 
submitted and due deliberation having been had thereon, it is: 

ORDERED that the motion is hereby denied, with $20 costs. 


Enter: 


s/Irving N. Selkin 
Clerk of the Appellate Division 
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COURT OF APPEALS 
STATE OF NEW YORK 
a 
FRANK LOWELL, 
Plaintiff-Appellant, 


-against- 


LEM INSTRUMENT CORP., 
Defendant-Respondent. 


ee 


PLAINTIFF-APPELLANT’S BRIEF IN SUPPORT 
OF APPLICATION FOR PERMISSION TO APPEAL 


(Numbers in parentheses refer to pages of transcript set forth 
in plaintiff-appellant’s appendix; when preceded by letter “*A’’, 
to pleadings, etc., in said appendix; when preceded by letters 
“RA", to exhibits in defendant-respondent’s appendix. All 
emphasis ours unless otherwise .10ted.) 


Frank Lowell, plaintiff-appellant (hereinafter plaintiff’), 
seeks leave to appeal from an order of the Appellate Division, 
Second Department, dated April 29, 1974, which unanimously 
affirmed without opinion a judgment of the Supreme Court, 
Suffolk County (Scileppi, J.) entered October 29, 1973, 
dismissing the complaint following a jury verdict for defendant- 
respondent (A-3—A-4). The Appellate Division denied leave to 
appeal to this Court by order dated June 13th, 1974. 


JURISDICTION 


The order of the Appellate Division sought to be reviewed is 


~~ 
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final since it affirms a final judgment. The judgment thus 
affirmed was rendered in the Supreme Court in an action which 
was initiated in that Court. 


Hence, the order sought to be reviewed and this application 
for leave to appeal come within Article VI, §3.b.(6) of the State 
Constitution and CPLR 5602(a)!.(i). 


This application is made within thirty days after s: -vice, with 
notice of entry. of the Appellate Division's order denying leave; 
thus it comes within CPLR 5513. The application is made in 
accordance with Rules 500.9 an¢ 500.9(a) of this Court's Rules 
of Practice. 


The action is (1) to recover damages incurred by the wrongful 
discharge of plaintiff, who was employed by defendant as its 
general manager and president, and (2) to recover the amount of 
unpaid salary fully earned by plaintiff before the discharge, in 
the form of a cost-of-living increment (A6—A-9). 


Plaintiff submits that the real reason for his discharge by 
defendant, which lost money from the inception of his seven-year 
employment contract in July 1968 (Ex. 2, 571-6) to his 
unwarranted discharge in October 1972, is found in a most 
revealing inter-office communication, marked “personal and 
confidential,” of Twin Disc, Incorporated, the conglomerate 
which became the owner in July 1968 ot defendant's shares of 


stock through purchase thereof from plaintiff and his quondam 
associate, one Everett (Ex. 28, 608-9). (Plaintiff's employment 
contract with a. niant was guaranteed by Twin Disc [Ex. 2, 
$77].) This memorandum, entitled “Lem Divestiture Strategy” 
and dated October 7, /97/—one year before plaintiff's trumped- 
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up discharge—is so revelatory of defendant's early designs to get 
rid of plaintiff, that we take the liberty of quoting from it in 


extenso (609): 


“If the offer were made now, it would either be accepted 
by Lowell and Everett or refused. If the offer . ere 
accepted at an assumed purchase price of $50,000 in this 
instance, the affect [sic] on 1972 Twin Disc earnings 
would be a $94,000 loss. It is unlikely that Lowell and 
Everett would accept this type of an offer because its 
acceptance would bring about the termination of the 
lucrative employment contracts. 


It is more likely that any Twin Disc offer to sell LEM to 
Lowell and Everett would be refused, in which case we 
would have to confront the question of the employment 
contracts. At this point we would have the choice of 
entering litigation or attempting to settle out of court. If 
we were to litigate, it was agreed that it would be to Twin 
Disc’s benefit to take the initiative and enter a suit in 
Federal Cour in Milwaukee under Section 10B (S) of the 
Securities Act as well as try to obtain a Declaratory 
Judgment. In the former case we would have to prove 
that Lowell and Everett made misrepreser ations about 
LEM, its customers and its future. To win a Declaratory 
Judgment we would have to prove that Lowell had not 
carried out his management duties diligently. If Twin 
Disc di in’t take the initiative to enter suit, it is almost 
certain \uat Lowell wil! take us to court in an attempt to 
get the highest possible judgment from us. 


To go the litigation route would require from one and 
one-half years to three years in court at a cost of $10- 
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$25,000. The affect [sic] on 1972 Twin Disc earnings 
would be a $67,500 loss, and more important we would 
lose control over the timing of the major Ices associated 
with the employment contracts. 


It is more probable that we would try to settle the 
employment contracts out of court, in which case the 
payment would be made immediately or over the four 
year duration of the contract. Afterwards the assets 
could be sold or junked. The four-year payoff would cost 
us $131,000 in 1972 earnings, while the more likely 
immediate payoff could cost us $205,000 in losses. 


Consequently, in summary, if we were to make an offer 
to Lowell and Everett in the near future, we on the other 
hand face a prospect of incurring substantial losses 
which would have to be charged against 1972 earnings, 
or on the other hand take on the long drawn out court 
fight. .which conceivably could run as long the 
employment contracts themselves, and at the same time 
Jose control over when we may want to take the losses 
associated with the contract judgments. It is for these 
reasons that we recommend against the disposition of 
LEM at the present time and further recommend that 
the question be raised again by next July in light of the 
business forecast for fiscal 1973.” 


It is, of course, axiomatic that an employee is under no 
implied obligation to assure financial success of the 
undertaking. 


This application is based on numerous egregious, prejudicial 
errors made at Special Term and by the trial court in the 
admission of evidence, and in a confusing—both ambivalent and 
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equivocal—charge to the jury. As szowa imme. ately below, the 
rulings so challenged are in conflict with controlling authority 
which mandate review by this Court and ultimate reversal. A 
novel question of law of paramount importance to our 
procedural jurisprudence likewise arises from the lower court's 
refusal to allow plaintiff's attorney to take exceptions out of the 
hearing of the jury (S57). In denying the request with a curt “No, 
lei’s have it, I’m not going to send them back,” (S57), nisi prius 
flouted the recently enacted CPLR 4110-b, modeled on Rule 51 
of the Federal Rules of Civil WProcedure, which declares: 
“Opportunity shall be given to make the objection out of the 
hearing of the jury.” 


‘\tie Primary Questions Presented 
and the Reasons for Review. 


The important and novel questions of law presented by this 
application may, preliminarily, be more readily understood with 
a brief presentation of the pleadings; of an intermediate order 
entered on April 12, 1973 (Berman, J., A-1S—A-17) which 
necessarily affected the ‘‘».al judgment and which, as the law of 
the case at nisi prius determined the course of the trial and tre 
rature of the trial judge’s charge; and of a few salient facts 
adduced at the trial} itself. 


Cn July 3, 1968, plaintiff and his then fellow-shareholder and 
associate, Robert Everett, sold their stock (all the outstanding 
shares) in defendant Lem, a manufacturer of electronic brakes, 
digital servo-devices, and other «cvices, to Twin Disc for 
$150,000 worth of Twin Disc’s stock (Ex. 1, 566). Lem’s 
production was then geared to the aerospace program. Lem 
entered into seven-year employment contracts with plaintiff and 
Everett, guaranteed by Twin Disc (Ex. 2, 571; Ex. K, 634). 
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Plaintiff's contract provided that he was to be Lem's general 
manager and president ‘‘for the term of seven (7) years 
beginning as of the date of this agreement, as long as he shall 
faithfully and diligently perform the duties of his employment 
and shall engage in no activities which are detrimental to the 
business interests of Lem and Twin Disc.” His compensation 
was to be $35,000 annually plus cost-of-living adjustments and 
fringe benefits (Ex. 2, 571-2). Plaintiff was discharged on 
October 9, 1972. Defendant lost money during the period of 
plaintiff's employment. 


The Pleadings and the Intermediate Orde: Based 
Thereon 


As noted, in the first cause of action, plaintiff seeks to recover 


the damages caused by the discharge, and in the second, to 
recover an unpaid cost-of-living adjustment (A-7—A-9). 


In its amended answer, defendant, while admitting execution 
of the employment contract and the non-payment of the cost-of- 
living adjustment, denies that it unlawfully discharged plaintiff 
and alleges as a first defense the non-performance by plaintiff of 
11 enumerated specifications, denominated ‘‘conditions 
precedent,” as follows (A-12): 


(1) to achieve the level of performance anticipated 
for Lem in the “Operation Plans”, (2) to achieve any 
profits for Lem, (3) to meet his sales forecast, (4) to 
supervise properly the employees of Lem, (5) to retain 
manufacturers’ representatives, (6) to timely pay 
accounts payable, (7) to report to his superiors, (8) to 
develop markets and products adequately, (9) to deal 
with the personnel of Lem harmoniously and in the best 
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interests of the Company, (10) to deal with the 
customers of Lem harmoniously and in the best interests 
of the Company, and (11) to provide proper leadership 
for Lem.” 


The same eleven alleged failures are set forth in a second 
defense as bases for plaintiff's discharge “for cause” (A-i2—A- 
13); and in a third defense, as bases for discharge because 
plaintiff ‘‘had not faithfully and diligently performed the duties 
of his employment” (A-13). 


taintiff moved, inter > ia, to dismiss these three defenses for 
legal insufficiency (A-18—A-26). The raotion was denied by 
Berman, J., in an opinion reading in pertinent part as follows 
(A-16): 


“The Court does nut agree with plaintiffs position as 
to the insufficiency of the othe: defenses. Insofar as the 
‘First Separate and Complete Defense’ is concerned, it 
may be that certain of plaintiff's alleged failures did not 
involve ‘conditions precedent’. However, when a party is 
employed by a corporation as its General Manager and 
President, it certainly may be inferred that the 
‘conditions’ of such employment include dealing with its 
employees and customers harmonious!y and in the best 
interests of the company and providing proper 
leadership for the company. In the opinion of the Court, 
defendant has sufficiently pleaded plaintiffs alleged 
failure to perform those conditions (CPLR 3015(a)). 


The ‘Second’ and ‘Third’ defenses are. likewise, 
sufficient and defendant should be afforded the 
opportunity, upon the trial, to prove that its discharge of 
the plaintiff was justified.” : 
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This determination of Berman, J., supra, that some of the 
eleven specifications of plaintiff's alleged failures constituted 
conditions precedent, with the concomitant burden on plaintiff 
to prove performance of these alleged conditions (CPLR 3015-a), 
necessarily affected the final judgment and, as the law of the 
case at nisi prius, determined the course of the trial in what 
plaintiff had to prove, and the nature of the trial judge’s charge. 
This basic error, as shown immediately below, permeated the 
entire trial, is in confict with controlling authority, and of itself 
raises a recurring question of law which ought to be reviewed by 
this Court. 


Question 1. Where an employee has been discharged prior to the 
end of his contract term, does he establish his prima facie case 
by mere proof of the premature discharge, or must he prove in 
the present circumstances performance of alleged implied 
conditions of employment deemed below to be precedent to 
recovery? The courts below held the latter alternative. 


Our point of departure is the oft-cited and frequently quoted 
case of Linton v. Unexcelled Fireworks Company, 124 N.Y. 533, 
decided in 1891 and cited approvingly for plaintiff's contention 
as recently as Felsen v. Sol Cafe Mfg. Co., 24. N.Y. 2d 682, 685. 
In Linton, plaintiff's contract of employment until December 31, 
1889, provided that plaintiff ‘‘agrees faithfully and diligently to 
serve [defendant-empioyer] as superintendent of their factories, 
*** and to fill said position to the best of his ability ***; and 
[plaintiff] covenants and agrees to hold himself at all times 
subject to the orders and directions of the [defendant's] board of 
directors, as expressed through the general manager *** And 
[plaintiff] further covenants ard agrees to continue with 
[defendant] in the full and faithful performance of his duties as 
superintendent ***. (Record on Appeal, pp. 9-10, found in 
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Library of the Association of the Bar, Records, Court of 
Appeals, 1891, 2nd Division, Vol. 12.) The complaint alleged 
plaintiff's performance until his discharge without cause on 
February 6, 1889. The answer alleged plaintiff's discharge for 
cause and plaintiffs non-performance of the contract terms, 
followed by 12 specifications of misconduct (pp. 5-8; cf. these 
with defendant’s 11 specifications herein). 


At the trial, plaintiff introduced his employment contract, 
proof of his discharge, and showed that after effort, he could not 
obtain other employment, and rested. Defendant introduced 
evidence tending to support the 12 specifications of misconduct 
by plaintiff; and in addition offered to show other acts of 
misconduct not alleged in the answer which the Trial Justice, 
Hon. Edgar M. Cullen, later Chief Judge of this Court, 
excluded. | 


Pertinent indeed is the following from Judge Cullen's charge 
concerning conditions (p. 114): 


“Therefore, the only question to be determined in this 
case is, was the defendant justified in discharging the 
plaintiff before the termination of the contract [ ~iod. 
This contract, gentlemen, implies, though it does not 
state so in words, that this plaintiff would serve the 
defendant with diligence, fidelity and integrity, and in 
entire good faith and devotion to its interests. The law 
imported that into the contract. There was a covenant 
on his part to observe such diligence, good faith and 
integrity in his dealings with the defendant, and if, 
therefore, he failed to keep his contract in these 
respects, then the employer, the defendant corporation 
in this case, had the right to terminate the employment 
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and discharge him, notwithstanding the fact that time 
for which he was employed had not then expired. 


On this branch of the case the burden of proof is on 
the defendant. It must satisfy you that it had reasonable 
cause for its discharge of the plaintiff.” 


In affirming a judgment for plaintiff, this Court, per Vann J., 
declared (p. 536): 


“It was necessary for him [plaintiff] to aver and prove 
that he was discharged before his term of service, as 
provided by the contract, had expired, but it was not 
necessary that he should, specifically or.in express 
terms, aver or prove that he was discharged without 
cause, as a discharge before the determination of the 
stipulated period was prima facie # violation of the 
agreement. 


The law will not assume that a servant has been 
derelict in duty from the fact that his employer 
discharged him, but upon proof under proper 
allegations that he was discharged while engaged in the 
performance of the contract and before his term of 
service had expired, the burden is cast upon the 
employer of proving, and hence of alleging, facts in 
justification of the dismissal.” 


The viable rule of Linton that the burden of proof in a breach 
of employment contract rests upon the employer to establish a 
defense of justifiable discharge, led the Appellate Division, First 
Department, to reverse a plaintiff's verdict only because 
defendant-employer had been denied the right to open and close. 
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(Herreshoff v. American and British Mfg. Co., 164 App. Div. 
238). 


In the courts below, defendant sought to limit the overriding 
impact of Linton by reference to Strader v. Collins, 280 Apr. 
Div. 582, as presenting a closer factual pattern. In Strader, 
defendant discharged plaintiff, who had been hired as head 
coach of a football team, on the alleged ground that plaintiff was 
physically incapable of performing the contract because of a 
coronary thrombosis. The trial court charged that it was not 
necessary for plaintiff to establish his physical ability to perform 
his contract but that it was defendant's burden to establish 
plaintiff's physical incapacity. In holding such charge erroneous, 
the Court, citing Spalding v. Rosa, 71 N.Y. 40, observed that in 
every contract of employment there is an implied condition that 
the employee will be physically capable of performing duties. 
This implied condition was one whose performance must be 
established by the employee. 


The rationale of Strader can be gleaned from the successful 
defendant’s brief and the authorities referred to therein which 
were likewise cited in the Appellate Division's opinion. 
Defendant there urged (Br., p. 27): 


“However, we believe it is clear from the cases that 
this [Linton] rule arplies only where the ‘justification’ 
consists of a contention that the plaintiff did not 
properly perform his services. It does not apply where 
the defendcnt contends, as in the instant case. that he 
terminaicd the contract because of the non-occurrence 
of @ condition which does not involve performance of 
serv'ces on the part of the employee.” 
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The Court in Strader cited Delano v. Columbia Machine 
Works and M. Iron Co., 179 App. Div. 153, affd. 226 N.Y. 660, 
and Burns v. Lipson, 204 App. Div. 643. {n both those cases, 
unlike the instant case, the employee had agreed to perform 
“satisfactorily” to the employer, and in each the employer 
claimed that he had not performed satisfactorily; whereupon the 
employee claimed that the expression of dissatisfaction was 
“feigned”. This imposed on the employee the obligation to 
prove, not the performance of a condition precedent, but a new 
and independent fact, which was also the case in Strader. 


e 


Thus, in Burns the Court said (p. 646): 


“Tt appears, therefore, that where the contract contains 
a provision of this kind, the general rule as expressed in 
Linton v. Unexcelled Fireworks (124 N.Y. 533) does not 
apply and the burden is not cast on the employer of 
alleging and proving facts justifying a dismissal,***.” 


The determination by Berman, J., on the motion to dismiss 
the defenses for legal insufficiency (A-15—A-17), seeking to 
bridge the gap (sub silentio) between Linton and Strader, 
perforce left the trial court, bound by the doctrine of the law of 
the case, in a quandary. Its charge of necessity had to be 
confusing. The conditions allegediy precedent which, according 
to Special Term, plain.iff had to prove, are the same as those 
which defendant had to prove in justification for the discharge. 
Accordingly, both sides had the burden of proving the same 
thing—an anomaly if there ever was one, and this necessarily led 
to the confusion in the court's charge (535-8, 545) which no jury 
could possibly grasp or reconcile. Illustrative of this confusion 
and a negation of the Linton rule is the following (S35-6): 
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*} say to you that you are to decide here whether this 
Defendant was justified in dismissing this Plaintiff on 
October 9h, 1972. The Defendant has the burden of 
proof here in establishing that it was justified in 
dismissing this Plaintiff as «un employee of the 
Defendant corporation, and he has to prove, the 
Defendant, must prove that by a fair preponderance of 
the evidence in this case. 


The Plaintiff on the other hand has the burden of 
proving by the same fair preponderance of the credible 
evidence that he entered into the contract with this 
Defendant corporation, and as | said before, there is no 
dispute as to that. The Plaintiff must also prove by that 
fair preponderance of the evidence that he performed all 
of the terms and conditions of that contract on his part 
to be performed, and that he was wrongfully discharged, 
and that he was damaged." 


With so equivocal and confusing a charge, resulting from the 
Linton — Strader dichotomy, we respectfully submi: that a 
definitive ruling by this Court is called for on so important, 
recurring and unresolved issue as the true relationship betwe-" 
these two cases and as to the status vis-a-vis the ultimate b_ .~n 
of proof of so-called _ conditions precedent in employment 
contracts. 


Question 2. Is it reversible error to deny plaintiff's request to 
take exceptions to the court’s charge in the absence of the jury, 
despite the mandate of CPLR 4110-b, which entitles the parties 
to that right, and where the charge as given was clearly 
objectionable in important respecis (557)? The courts below gave 
a negative answe~, with nisi prius’ declaring: “No, let’s have it. 
I'm not going to send them back” (SS7). 
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CPLR 4110-b, effective September 1, 1973, some time before 
the trial of this action, was adopted on the recommendation of 
the Judicial Conference which stated (Nineteenth Annual 
Report, Leg. Doc. [1974] No. 90, p. 29): 


“The advantages of the new provision are compelling. 
The new section, based substantially on the experience- 
proven rule of federal practice (Fed. Rules Civ. Proc. 51) 
cures a serious lacuna in New York practice by 
encouraging cooperation of court and counsel where. it is 
needed. The judicial process, essential to the 
administration of justice, would benefit in several 
respects.” 


CPLR 4110-b, like FRCP 51, requires the court, in advance of 
its charge, to inform counsel—out of the hearing of the jury—of 
its proposed action on their respective requests, prior to their 
arguments to the jury; that “no party may assign as error the 
giving or the failure to give an instruction unless he objects 
thereto before the jury retires to consider its verdict***. 
Opportunity shall be given to make the objection out of the 
hearing of the jury." 


In the instant case not only did the Trial Court not inform 
counsel of its proposed action on their respective requests, but 
openly rebuffed plaintiff's counsel for his temerity in requesting 
the privilege of taking exceptions in the absence of the jury (557; 
cf. the observation of Professor David D. Siegel in his extensive 
practice commentary on CPLR 4110-b [7B McKinney, 1973- 
1974 Cum. Ann. Pocket Part, p. 60]: “A denia! of a request to 
charge in the jury’s hearing is thought by many trial lawyers to 
have an adverse psychological effect regardless of the point of 
law involved’’). 
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Because of its newness, CPLR 4110-b has not been the subject 
of authoritative disposition. However, its model and counterpart 
FRCP 51 has engendered much appellate discourse (see, e.g., 
Swain v. Boeing Airplane Company, 337 F. 2d 941 [Friendly, J.] 
Swift v. Southern Railway Company, 307 F.2d 315; Hetzel v. 
Jewel Companies, 457 F. 2d 527). The thrust of these decisions is 
that when the trial court has failed to give the opportunity 
required by the Rule to counsel to make objections out of the 
hearing of the jury, the deprived party may fairly be relieved of 
the portion of the Rule which prohibits assignments of error 
directed to the charge unless the required objection has been 
sufficiently made, “and reversal will also be called for if there is 
reasonable basis for concluding that the colloquy had in the 
presence of the jury as a result of the judge’s ignoring or denying 
a proper request was prejudicial.” (Swain v. Boeing Airplane 
Company, supra, 337 F.2d 941, 945.) In Hetzel, the court 
reversed for errors in the charge to which no exception had been 
taken. 


The two factors set forth in Swain are present here. There was 
prejudice in that plaintiff's counsel was rebuffed before the jury 
when requesting his statutory right and his major objection. 
were disregarded. Moreover, instructions were given that were 
not, but could have been, properly excepted to, and as to which 
plaintiff should have been relieved of his failure to take such 
exceptions. Illustrative: After charging correctly (S35) that 
“defendant has the burden of proof here in establishing that it 
was justified in dismissing this plaintiff as an employee,” the 
trial court immediately nullifed such principle by charging (536) 
that plaintiff must prove that “he performed all of the terms and 
conditions of that contract on his part to be performed, and that 
he was wrongfully discharged."’ Although the determination of 
Berman, J. (A-16) expressly deemed only three of the eleven 
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specifications as conditions precedent in the First Defense, the 
trial court in its charge, supra, converted the three into the 
ubiquitous and undefined “‘all."” The same errors were repeated 
at page S45. 


The Judicial Conference, as noted, has referred to FRCP S1 as 
the “experience-proven rule of federal practice.” It is 
respectfully submitted that so important and novel question of 
law in the field of trial practice involving the application and 
construction of CPLR 4110-b, should be settled by this Court. 


Question 3. Is it reversible error to admit in evidence a hearsay 
letter, written by an employee discharged by plaintiff, charging 
plaintiff with ‘‘continuous and uncalled for abuse” towards such 
employee, and which vigorously and repeatedly malign’s 
plaintiff's veracity and character? The courts below answered 
this in the negative. 


One of the bitterly contested issues at the trial involved the 
circumstances of plaintiff's discharge of an employee named 
Joseph Samuel. Pluintiff testified concerning this (156-60, 211-3, 
228-9), and on defena : t’s case, Samuel testified in defendant's 
behalf (316-36). After Samuel had finished his testimony and left 
the courtroom, and while one John H. Batten, president of Twin 
Disc was on the stand, defendant sought to introduce a letter 
from Samuel to Batten, dated July 29, 1971, which plaintiff 
sought to exclude as not binding on him. The objection was 
overruled (367; Ex. MM, 650-1) and the letter was read to the 
jury (368). 


This letter was highly inflammatory, libelous, conclusory and 
rank hearsay. It accused plaintiff of ‘continuous and uncalled 
for abuse”; of being guilty of “a deliberate and malicious 
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untruth” in reporting to the Unemployment Insurance 
Authorities that Samuel had resigned of his own accord; that 
due to plaintiff's “false statements, Samuel was “being denied 
rights granted to most Americans, causing my savings to deplete 
and necessitates selling my shares in Twin Disc Corp. in order to 
sustain myself and my family temporarily;” and that this was an 
“unethical, vicious and libelous course of action” by plaintiff. 
To add to the fire of prejudice against plaintiff, the letter 
concludes that Samuel’s statements “may be substantiated by 
others who were present’’ (650-1). 


It is axiomatic that the hearsay rule applies to writings, 
especially where, as here, they contain conclusory matter, and 
the admission of such evidence is reversible error (see Blackwood 
v. Chemical Corn Exchange Bank, 4 A.D. 2d 656, 658; 
Mississippi Shipbuilding Corp. v. Lever Bros. Co., 237 N.Y.S. 
13; Fisch, Evide *. §757). 


In the court below defendant sought to treat the admission of 
this letter as harmless error. It urged that plaintiff could have 
cross examined Samuel about it. But Samuel was no longer 
present when the letter was improperly admitted. Moreover, a 
hearsay statement, especially one containing libelous matter, is 
not rendered admissible beca.se the writer can be cross 
examined about it. Such questioning would only serve to iterate 
the libel. Finally, a hearsay statement cannot be used to 
corroborate a witness’ testimony. Accordingly, even if Samuel 
had testified to the same effect while a witness, the letter would 
still have been inadmissible (People v. Colascione, 22 NY 2d 65, 
72; 65 N.Y. Jur., Witnesses, §84). 


The admission of this highly inflamatory and prejudicial letter 
itself affords cogent reason for permitting review by this Court. 
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Question 4. Where an employee is entitled under his 
employment contract to a cost-of-living adjustment, does he 
forfeit his right thereto merely because he had voluntarily 
postponed its receipt? By rejecting plaintiff's motion for a 
directed verdict on the subject matter of the second cause of 
action (496-7), the courts below in effect answered this in the 
affirmative. 


The employment contract gave plaintiff a basic annual salary 
of $35,000 increased in accordance with the Labor Di reau’s cost 
of living adjustments (Ex. 2, 572), and on five occasions 
subsequently he received from Twin Disc letters as to the 
computation (101, Ex. 18, 598). 


The testimony with respect to this issue was brief. Plaintiff 
testified that when the first cost-of-living adjustment became due 
in September 1968, he spoke to Wilton B. Gibson, Twin Disc’s 
vice-president and defendant's chairman of the board of 
directors, and Gibson then suggested to him that it would make 
a very favorable impression on Twin Disc’s officers if payment of 
such increases were deferred until defendant was on a more solid 
footing and showing a profit. Plaintiff agreed on condition that 
“it was clearly understood by everybody that such deferral didn’t 


represent a waiver or giving up of the increase."’ Gibson 
answered that he thought that would be the right thing to do to 
impress Twin Disc. At the time of his discharge, plaintiff again 
reminded Gibson of this outstanding obligation, and Gibson 
indicated he was sure something would be worked out (81-3, 
103). 


Gibson merely answered in the negative defendant's counsel's 
question whether he had “‘urged”’ plaintiff to defer taking this 
cost-of-living adjustmer. 453). It may be noted that plaintiff 
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had not testified that Gibson had ‘‘urged” him to defer, but had 
merely suggested it (82). In any event, there was a complete 
absence of proof by defendant that plaintiff had agreed to 
surrender such adjustment. 


It is uncontradicted that the accumulated amount due on this 
second cause of action at the time of the discharge was $18,220 
(116-9). 


Defendant’s answer (A-10—A-11) is silent as to any plea of 
waiver, relecs:, surrender ot discharge of such obligation. 
Plaintiff's motion for a directed verdict as regards this obligation 
was denied on the ground it “is a fact issue” as to waiver (496-7). 
In its charge the trial court stated: 


“It is for you to say upon all the evidence whether by 
action or inactic> prior to the date of the termination of 
the contract the plaintiff waived his right to some or all 
of those fringe benefits (S52-3). 


“It you find with respect to the $18,220 cost of living 
adjustments which the plaintiff claims due him, that he 
didn’t waive that, then that’s an item of damage. which 
he we. be entitled to if you find in favor of this 
plain 


‘She mere f.~ that the plaintiff did not pay himself 
the cost of liv'u: adjustment did not in and of itself 
constitute a surrender of his rights unless it appears 
from all the evidence that he intentionally surrendered 
his right to receive that cost of living benefit during the 
period up to his discharge *** (S54). 
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As noted, there was not even a scintilla of evidence of any 
waiver or surrender of the right to this cost-of-living adjustment. 
Moreover, absent consideration or a writing, the obligation 
could not be surrendered (General Obligations Law, §5-1103; 
Rehill v. Rehill, 306 N.Y. 126, 131). ; 


That plaintiff was allegedly discharged for “‘cause’’ did not 
deprive him of the right to be paid this cost-of-living adjustment, 
for no act of disloyalty was involved, as in Lamdin v. Broadway 
Su¥face Adv. Corp., 272 N.Y. 133. Cf: Defler Corp. v. Kleeman, 
19 AD 2d 296, affd. 19 NY 2d 694, where it was held that the 
employee was entitled to the compensation earned before the act 
of disloyalty occurred. 


In the court below defendant urged that plaintiff had 
neglected to take advantage of other fringe benefits, such as 
insurance. This, however, has no bearing on the cost-of-living 
adjustment. The refusal to grant plaintiff a directed verdict on 
this issue was patently erroneous. 


Additional Questions 


In addition to the four primary questions considered supra—a 
determination in favor of plaintiff of any of them would nullify 
defendant's judgment—this application presents the following 
questions: 


Question 5. Is it legal cause justifying the discharge of the 
president of a corporation that he has himself discharged a 
subordinate employee who has refused to obey his orders, is 
insolent, and questions his authority, threatening him with 
violence? The courts below have in effect answered this in the 
affirmative. 
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Question 6. Was it reversible error to admit in evidence as 
justification for the discharge proof as to losses sustained in the 
business over a period of four years, although plaintiff's contract 
of employment contained no obligation to make a profit or avoid 
a loss? The courts below answered this in the negative. 


Question 7. Was it reversible error to charge the jury that the 
plaintiff's discharge could be justified “‘by the totality of the 
circumstances and whatever happened in the operation of the 
business,’’ including the losses sustained and including the 
question _s to whether the plaintiff mismanaged the business 
and whether his mismanagement prevented the projection of 
sales and profits to be achieved, although no such justification 
for the discharge was either alleged or proved (538-40)? The 
courts below answered this in the negative. 


Question 8. Where an employer continues to retain the services 
of the employee for a long period after knowledge of his alleged 
dereliction, does this not constitute condonation and ratification 
as a matter of iaw? The courts below answered this in the 
negative. 


Question 9. Was it reversible erro: to charge the jury that “even 
if the employer condoned individual acts,” the employee may 
still be discharged “‘if the accumulated actions of the employee 
taken as a whole justify his discharge.” and that defendant ‘‘was 
justified in relying on the entire conduct and actions of the 
plaintiff betwcen 1968 and 1972***if plaintiff's conduct taken as 


‘a whole including the acts done in 1972 justified his discharge” 


(S48)? The courts below answered this in the negative. 


Each of the questions set forth above presents an important 
and novel question of law which merits review by this Court. The 
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determinations below manifest an unjust result to the wronged 
plaintiff. 


The Pertinent Facts 


Since the preceding discussion of the legal issues has of 
necessity required reference to the basic facts, extensive 
exposition of these and other facts becomes unnecessary for 
present purposes. 


When Twin Disc acquired defendant's stock from plaintiff 
and Everett on July 3, 1968, defendant’s business consisted 
primarily of the manufacture and sale of miniature electronic 
clutches and brakes, used mostly in the Apollo space program. 
Twin Disc’s board of directors at that time adopted a resolution 
stating that “in essence” it was purchasing “‘two men who have 
developed a miniaturized clutch, and are now in the initial 
marketing stages” (Ex. 3, 579). In 1969 it became apparent that 
the aerospace business had completely collapsed (25, Ex. 24, 
601), necessitating defendant’s turning to the manufacture of 
some other product, which it did, in the form of a new and 
greatly improved electronic shaft encoder. The development of 
this encoder met with the enthusiastic approval of defendant and 
Twin Disc in 1970, including the latter’s financing thereof for 
almost $250,000 (Ex. 24, 601; Ex. 26, 605). 


/ Notwithstanding the approval of such financing, defendant at 
the trial persisted, over objection, in presenting documents and 
other proof as to the substantial /osses it had incurred from 1968 
until plaintiff's discharge in October 1972 (Exs. C, D, E, F, H, I, 
J), all as justification for discharging plaintiff. 


As noted, as a result of the intermediate order of Berman, J., 
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supra (A1S—A-16), plaintiff was constrained to prove that he 
had in fact maintained harmonious relations with customers and 
employees, certainly during 1972. 


Plaintiff testified that he had had no disputes with customers 
during the term of his employment except with one company 
that had purchased some encoders and had difficulty in applying 
and using them. After returning them for repair on two or three 
occasions, which was done without cost, the customer said that it 
could not use the encoders in the applications they had 
anticipated using them, they asked to return them and for a 
refund of the purchase price about a year after the p’ rchase, 
whereupon plaintiff informed the customer that the defendant 
could not accept the encoders for returd (S3-55).. Apart from 
that one instance, he had had no difficulty with any other 
customers, and none such was ever proven by defendant. 


As to the “harmonious rel-tions” with employees, plaintiff 
testified without contradiction that he had had no disputes or 
controversy with any of the employees of defendant in 1972 until 
August 11, when an incident occui ‘ed between him and Everett 
(56-59). On that date, when plaintiff learned that Everett had 
not complied with instructions given him by plaintiff four days 
earlier, to mail catalogs to sales representatives, plaintiff asked 
for an explanation, only to be met with loud and insulting 
remarks, including a statement by Everett that he did not have 
to do what plaintiff told him to, and that if plaintiff did not like 
the way he did things, and was not satisfied with the way he did 
- them, plaintiff could do them himself. Everett had customarily 
attended to the duties of mailing catalogs, etc. (59-60, 291). On 
tis occasion Everett informed plaintiff that he just wasn’t going 
take orders from plaintiff, whereupon plaintiff told him that if 
he persisted in his attitude, plaintiff would have to discharge 
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him; to which Everett responded that plaintiff had no authority 
to do so, because Everett was vice-president and had a contract, 
and that if plaintiff discharged him, it would have to be in 
writing. Plaintiff put it in writing (Ex. 9, 584). 


As defendant's witness at the trial, Everett failed to contradict 
plaintiff's testimony in any material respect, testifying that he 
“didn’t know verbatim what words were used”’, but admitting 
the exchange of “unpleasantries”, and saying that he had toid 
plaintiff that plainti*f did not have the avthnrity to fire him 
because he, Everett, “‘was an officer and had « contra.‘” 264-5, 
269-72, 292-6). 

That same evening Everett called Gibson, with whom he was 
very friendly, by long distance and reported wha, ad happened 
(272-3, 299). Gibson instructed him to report for work the 
following business day, which Everett did, Gibson promi ‘ng to 
come to New York to see what the problem was and whether it 
could be patched up (273, 299). Everett continued in Lem’s 
employ, without further action by plaintiff, until October 9, 
when Gibson came to New York and discharged both plaintiff 
and Everett for unspecified cause. All of defendant's other 
employees wer then discharged, and its business was 
terminated. 


Thus, plaintiff was discharged fifty-nine days after the 
incident with F stt of August 11. In the interim, no criticism 
had been directex against plaintiff for having taken the action he 
did; in fact on August 28, John Batten, Twin Disc’s president, 
wrote him a letter (Ex. L, 637) demanding an explanation, which 
was given in futi in plaintiff's reply of August 31 (Ex .° 638), 
following which there was no further communication. 
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It is plaintiff's claim that he thus conclusively established that, 
certainly during the nine months prior to his discharge, he had 
maintained harmonious relations with defendant’s employees 
insofar as was compatible with his authority as president of a 
corporation to discharge an insubordinate employee, for cause, 
whether aa officer or otherwise, and whether he had an 
employment contract or not. 


Everett was asked by defendant about the circumstances 
under which plaintiff in June 1971 discharged another employee, 
Joseph Samuel, an engineer. This inquiry was objected to as 
irrelevant and too remote, and for the reason that the case was 
not being tried on the question of whether or not it was proper to 
dismiss Samuel (250-251), but the objection was overruled. 
Everett then testified that plaintiff made some belittling remarks 
to him about Samuel that he could not remember, while he was 
in piaintiff's office and Samuel was in the outer workroom. 
Unable to state what was said, he was permitted to say that the 
“nature of it was that he [Samuel] should be working faster.”’ 
(254) Everett merely assumed that Samuel! heard it. When they 
went to the area where Samuel was working, to find out what 
remained to be done, ‘‘there was an exchange of words between 
Lowell and Joe Samuel” (252), and it iooked as if something 
might happen—possibly physical contact between the two men, 
and Everett had to step between them (297). Samuel was 
concededly a much bigger man than plaintiff (297-8). Plaintiff 
then fired Samuel. Everett also testified that Samuel threw a 
pencil on the floor that hit him on the hand (314), which Samuel 
admitted he did because he was angry (334-335). 


Later, Samuel testified that he heard plaintiff say something, 
but he too could not remember what, though it made him very 
angry, and was to the effect that he, Samuel had done some work 
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out of the order in which plaintiff had asked that it be done 
(336). Plaintiff testified without contradiction that some work 
supposed to be done by Samuel had not been completed, and 
that he suggested to Everett, while they were in his office, asking 
Samuel why he had decided to do something else first; but that 
when they approached Samuel, the latter was already on his feet, 
and, extremely agitated, started to shout at plaintiff, saying he 
was sick and tired uf being told what to do. He called plaintiff 
names, and came towards him and threw something at him; 
whereupon plaintiff fired Samuel (S06). 


A week later, it was decided to asx Samuel to return to work, 
which he did, but a month to six weeks after that, Samuel 
announced that he was going to leave, because after being fired 
he had made other commitments (261-2, 32° 3, 508-9). Samuel 
testified that during his re-employment relations between him 
and plaintiff had been amicable again, with no more arguments 
(331). 


Later, Samuel filed a request with the New York State 
Department of Labor for unemployment compensation, which 
was denied because he had refused the opportunity to stay (see 
decision, Ex. 23, 600). 


Although the dismissal of Samuel was used by defendant as 
proof that plaintiff had improperly fired Samuel, Gibson had 
hand-written the draft of a letter to the Labor Board, stating that 
Samuel was dismissed “for cause***as a result of his abusive 
language and threatening action" (Ex. 30, 616). 


At no time was plaintiff reprimanded for the action he took in 
this matter, which had occurred in May of 1971—seventeen 
months before plaintiff was discharged. Nor could he, as 
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president of the corporation, be blamed for acting as he did in 
the face of abusive language and threatened violence, wholly 
unprovoked. 


Two months later Samucl complained to Batten, president of 
Twin Disc, who was not an officer of defendant, about the denial 
of his unemployment compensation (not about the initial 
discharge). This highly infammatory, libelous, conclusory and 
hearsay communication (Ex. MM, 650-1) was admitted in 
evidence over objection after Samuel had testified and left the 
courtroom and while Batten was on the stand. The prejudicial 
error from such admission is discussed under “Question 3," 
supra, pp. 26-27, and need not be further commented upon. 


Defendant also relied on the fact that another employee, one 
Coruzzi, had been discharged in 1971, after working six months, 
but at no time was plaintiff criticized for discharging him, and 
there was no proof whatever that the discharge was unjustified or 
hars.ful, or constituted just cause for discharging plaintiff over 
six months later (156, 263). ~ 


In an effort to bolster defendant's sales, Twin Disc had 
directed one of its employees, one Gordon Danhof, to assist in 
that connection. This was done without even consulting plaintiff, 
and Danhof was not on defendant's payroll (S14). Danhof 
testified that plaintiff had refused to give certain information to 
“potential” customers (405-9), and tured down suggestions 
made by Danhof; but Danhof adniitted that he had never sold 
shaft enccdters of any kind, and that he had no technical 
knowledge of them whatever (425-6). There was, therefore, no 
reason why plaintiff should accept his suggestions; and as to the 
refusal to give ‘‘certain information” to ““potential’’ customers, 
plaintiff testified, without dispute, that he declined to let one 
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such potential customer to go through the shop, or to receive 
certain secret information that he believed to be proprietary and 
not to be disclosed, certainly while defendant's patent 
application was pending (which it was) defendant's patent 
attorney's having advised against it (516-7). There was thus no 
issue in the case as to lack of “harmonious relations with 
customers.” Regarding the alleged condition precedent, ‘‘to 
provide proper leadership for Lem,”’ this assuredly was nothing 
more than a conclusion, not presenting any issue ¢f fact which 
plaintiff, as defendant's president, had to prove as part of his 
case, certainly in the absence of any definition in his contract of 
such an obligs’ on. 


Brief reference may be made to some of the previously 
undiscussed eleven specifications or bases for discharge set forth 


in defendant’s amended answer (A-!2). The first is failure ‘‘to 
achieve the level of performance anticipated for Lem in the 
Operations Plan (A-12). On the trial it was shown that this 
exhibit (Ex. LL, 646) was no part of the contract, but was 
delivered after the contract was made (352). However, the 
objection that it was no part of the contractual obligation was 
overruled for the reason that “it was a question of performance, 
what was done” (353). An examination of the Operations Plan 
reveals that it contained no promissory obligation, being 
concededly only a “plan” and then only for the first year's 
operation (352). How, then, cculd it be presented as a basis for 
plaintiff's discharge in October 1972, in view of the fact its 
“anticipated level of performance” had not been achieved, thé 
reason why being the collapse of the aerospace business, which 
was fully explained by Gibson, to defendant’s satisfaction in his 
letter to his fellow-directors appointed by Twin Disc, dated May 
20, 1970 (Ex. 24, 601)? ? 
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The second spvcification was ‘‘the failure to achieve any profit 
for Lem (A-12). No such obligation is contained in the contract, 
and none can be fairly inferred therefrom. In the absence of such 
an express obligation, failure to achieve it is not a legal cause for 
the discharge. (Williamson v. American Foil Co., 156 App. Div. 
329; Coon v. Floyd-K nox, Inc., 2% Mich. 305, 309). 


During his cross examination plaintiff was asked what was the 
operating loss for the first fiscal year. (Such question went even 
further than the pleaded specification of failure to achieve 
profits [A-12].) This was objected to as “immaterial and 
irrelevant under the terms of the contract whether they operated 
at a profit or at a loss” (136). Although admitting the absence of 
such provision in the employment contract, nisi prius 
nevertheless overruled the objection on the ground “‘it has a 
bearing on the overall issue as to whether or not he [plaintiff] 
employed his best interests in the operation of the business and 
whether he, himself, complied with all the terms and conditions 
of the contract in that respeci™ (: 6); but immediately followed 
this with the statement, “I don’t see anyt’ ng in the contract that 
says that this plaintiff was required to make a profit as a 
condition before receiving salary” (137). In face of the court’s 
ruling, plaintiff testified that in ech year of operation, 
defendant's annual losses ranged from $25,000 upwards (138-9); 
and defendant was permitted to introduce its financial 
statements reflecting such losses (139-42; Exs. C-F). 


When at the close of defendant's case, plaintiff moved to 
strike out the defense of plaintiff's failure to achieve any profits, 
the court denied it, stating (499): 


“dM of these defenses must be considered in the light of 
the totality of the evidence here which the defendant at 
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least claims that with the results, these losses, and these 
projections in and of themselves certainly are not a 
breac’, but when taken together***when all these 
things happened, the projections were not achieved, and 
tne losses did result due to the fact that plaintiff failed to 
faithfully and diligently perform his duties, and fait: ’ > 
exert his best efforts for the company—that's an issue in 
the case.” 


When plaintiff's counsel pointed out that no such claim had 
been either pleaded or proved (499-500), the court made matters 
worse by saying: 


~ 


“You have to prove that you did it. That’s part of our 
case. They deny it. That’s an issue.” 


Moreover, on July 24, 1972, after defendant already knew of 
all the losses sustained up to and including June 30, 1972, 
Gibson for Twin Disc wrote plaintiff a letter outlining plans for 
the ceming year, in detail, and concluded: 


“Good luck, Frank. Maybe this is the year we will get 
our breaks!" (Ex. 15, 590-2). 


In light of such letter, it is inconceivable how it can b. claimed 
that the losses in operation commencing in 1968 could be a basis 
for a lawful discharge. 


The third of defendant's specifications (A-12) was plaintiff's 
alleged failure ‘to meet his sales forecast’, but no such 
obligation was contained in the contract, nor was any implied in 
the annual projections made by plaintiff as to what profit, if any, 
might be made if a target of expected sales were actually 
achieved. 
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Gibson admitted on cross examination that when he wrote 
Exhibit 15 on July 24, 1972, he knew that the projected sales for 
that year had not been achieved; nevertheless, he “was deciding 
upon the fiscal year program for the ensuing year.”’ He was still 
optimistic about iae business (477-8). Even at the time of 
plaintiff's discharge, he “felt very strongly about the Lem 
products and its market”’ (480). 


In the court below, defendant for the first time referred to and 
relied upon the projection of sales and profits, annexed to the 
contract (Ex. 2) as Sched: 'e “‘A”’ (S78). However, that schedule 
was tied into the contrac: as a promise to be achieved, but 
solely as a means of provic..i.g for additional salary to plaintiff if 
such projected sales and profits were acl.ieved at the end of the 
third and fifth years of the contract (572, 42.b). 


The four. of defendant's specifications was the alleged 
failure “to supervise properly the employees of Lem” (A-12). No 
such complaint was ever made against plaintiff, and no proof 
was ever offered as to this claim, which should surely have been 
stricken. 


The fifth specification was the alleged failure “to retain 
manufacturer’s representatives.’’ The contract contained no 
such obligation, but plaintiff had nevertheless actually been 
making every effort to retain such representatives, and Batten, 
Twin Disc’s president, admitted the difficulties that existed in 
this regard, testifying on direct examination that such 
representatives came and went, and that when he questioned 
plaintiff about it, the answer was (364): 


“You have to understand that e are talking about an 
item that’s not easy to sell. It’s small, very specialized. It 
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has a delimited market. I have got to have exactly the 
right people, or I'm not going to prove a thing.” 


Batten conti-ued: 


“So I deferred to his judgment in an area where I had 
litcrally no experience."’ 


It was properly the ‘udgment of plaintiff, as defendant's 
president, which was ccentrolling, and not that of Batten. 


Plaintiff himself explained his uifficulties in getting the right 
people (214, 217), but at the time of his discharge he did have 
two responsible sales representatives in defendant's employ (593, 
596). Where, then, was there a failure to retain such 
representatives, much less a failure attributable to any breach of 
plaintiff's contract? That defense should have been dismissed, if 
not at Special Term, then after the proof was in. 


The sixth specification—failure to timely pay accounts 
payable—was dismissed for failure of proof. 


The seventh specification was plaintiffs alleged failure “to 
rep“rt to his superiors’. No such obligation, express or implied, 
was in his contrac, which employed him as president and 
general manager. He had no superiors, unless the board of 
directors could be described as such; but admittedly the board 
was supplied with financial statements every month, and 
operating reports at each quarterly board meeting; also 
operating reports, in writing, every month (97), excepi, so 
Gibson charged for 1970-1971, but even in 1971 such repor?; 
were rendered in the months of May and November (Ex. 29, 612, 
614). Certainly, they ‘vere rendeied for all of 1972, including 
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September of that year (Exs. 16, 17, 593-596). Obviously, such 
specification, if valid as pleaded, was not proved. 


The eighth specification was failure ‘‘to develop the markets 
and products adequately” (A-12). This, too, was no part of the 
contractual obligation, but, as noted, Gibson, ever at the 
moment of discharging plaintiff and winding up the business, 
had expressed great confidence as to the products and his 
unhappiness at the closing down of the business (221). As for the 
alleged failure to develop the market ‘‘adequately”, what was 


.“adequate’’? Who was to say—a jury, without any guidelines? 


Was plaintiff obligated to make the business succecd or be 
discharged, and if so, when? 


The ninth, tenth and eleventh specifications are those which 
Special Term thought were implied conditions precedent. As we 
have already shown, their worthlessness as grounds for 
terminating plaintiff's employment is beyond dispute. 


In the court below, defendant urged that “the jury decided 
against appellant and found him incompetent"’ (Br., pp. 22-3). 
No such issue was pleaded or proved. Incompetency as a ground 
tor discharge must be pleaded (Fox v. Abe Schrader Corp., 36 
AD 2d 591, citing Rosbach v. Sackett and Wilhelms Co., 134 
App. Div. 130 and Linton v. Uner-elled Fireworks, supra, 124 
N.Y. 533). Absent such pleading with particularization, 
defendant's claim must be dismissed. 


None of the specifications for discharge was established. 
Defendant's reliance upon a claim of discharge for incompetence 
was not only not established but was not even pleaded. 
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Since in the preceding pages the primary questions of law have 
been discussed, there appears to be no necessity for repeating 
them. 


CONCLUSION 


FOR THE REASONS SET FORTH, HEREIN, 
PRESENT IMPORTANT AND NOVEL QUESTIONS 
OF LAW WHICH SHOULD BE CONSIDERED BY 
THIS COURT, THIS APPLICATION FOR 
PERMISSION TO APPEAL SHOULD BE GRANTED. 


Respectfully submitted, 


SIDNEY S. BOBBE 


Attorney for Plaintiff-Appellant 
25 West S4th Street 
New York, N.Y. 10019 


SAMUEL LAWRENCE BRENNGLASS, 
Of Counsel. 
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Point I—The Court’s Charge to the Jury Was Cor- 
rect as Were its Rulings on Admission of Evidence 


A. The Court’s Charge to the Jury Correctly 
Stated the Law 


B. The Failure of the Court to Permit Plaintiff’s 
Few Exceptions to be Taken Out of the Pres- 
ence of the Jury is at Most Harmless Error .... 


C. The Admission of Evidence Was Correct 


Point IIJ—The Court Correctly Ruled That the Issue 
of Plaintiff-Appellant’s Waiver of Fringe Benefits 
Was for the Jury to Decide 


Pornt I1]—Appellant’s “Additional Questions” Are 
also Without Merit 


Concivsion 
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Court of Appeals 


STATE OF NEW YORK 


(Suffolk Cou’ ty Clerk’s Index Number 73-1733) 


_— a ——___ 


Frank Lowe, 
Plaintiff-Appellant, 


against 


Lem Instrument Corp., 
Defendant-Respondent. 


BRIEF OF DEFENDANT-RESPONDENT IN 
OPPOSITION FO LAINTIFF-APPELLANT’S 
APPLICATIC:i FOR PERMISSION TO APPEAL 


“reliminary Statement 


The instant a; p":zation presents no novel issues or ques- 
tions of public importance. All that is involved is a con- 
tract dispute botween an individual and a small company 
which is no longer doing business laintiff-appellant 
alleges that he was improperly discharged; defendant- 
respondent claims it properly discharged him. 

The action was tried on October 9, 10, 11 and 12, 1973 
before Hon. John F. Scileppi and a jury. After 4 days 
of testimony, during which appellant was the only witness 
for himself, with 576 pages of testimony and 75 lengthy 
exhibits marked in evidence, the jury rendered a unanimous 
verdict for respondent. (App. 562)* 


* Citations to plaintiff-appellant’s appendix are referred to as 
“(App. )”. Citations to defendant-respondent’s appendix are 
referred to as “(D. App. ". 
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Despite the unanimous jury verdict and the unanimous 
affirmance by the Appellate Division, appellant tells this 
Court that these decisions adverse to him raise issues of 
“paramount public importeuce”. But this assertion is not 
surprising. Appellant has repeatedly refused to recog ..ze 
and accept reality. He would have this Court believe (1) 
that he is a much maligned and wronged man; (2) that 
Lem’s substantial losses were not his fault; (3) that his 
fellow employees were “insubordinate”, “insolent” and 
threatened violence; (4) that he was wrongfully fired; (5) 
that Justice Berman who, prior to trial denied a motion 
to dismiss the affirmative defenses for insufficiency was 
wrong; (6) that Judge Scileppi who presided at the trial 
was wrong; and (7) that the Appellate Division was wrong. 
Of course, the contrary is true. He is out of step—no’ 
everyone else. 

At this late date appellant persists in refusing to .vcog. 
nize substantial and convincing evidence of his own fail- 
ings. He asks this Court to set asice che jury verdict and 
find, upon his self-serving testimony (which was contra- 
dicted in every material respect), that he, inter alia, 
1) properly supervised Lem’s employees and dealt with 
them in a harmonious manner, although he firec most of 
them after calling them “schmucks” or “incompetent idiots”, 
2) provided proper leadership, although the company ost 
over $256,000 in 4 years, 3) dealt with the custcmers of 
Lem harmoniously and in its best interests, although Lem’s 
only salesman testified to the contrary, and 4) reported to 
his superiors as required, and followed their suggestions, 
although for over a year no reports of operations were sub- 
mitted and no sales representatives were retained for years. 
(App. 142, 266, 320-321, 364-365, 405-409, 423-425, 448) 
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Summary Of The Evidence At Trial 


Significantly the first three quarters of appellant’s brief 
ig the facts and instead appellant asks this Court to 
fi on the alleged legal errors below in a vacuum. But 
a detailed review of the evidence plainly indicates why it 
took the jury only seventy-eight minutes to reach its verdict. 

Appellant sets out at pages 32-44 of his brief. what he 
describes 2s “The Pertinent Facts”. As a review of his 
record-refcrences reveals, what he recites are not thi 
“facts” but rather his selective, distorted, one-sided view 
of the evidence adduced at trial, drawn almost exclusively 
frc. his own testimony. We are therefore impelled to 
sur..marize all evidence adduced at trial. 

On December 15, 1967, appellant, as President of respon- 
dent Lem Instrument Corp., wrote Twin Disc, a Wisconsin 
based corporation, informing it that Lem was in need of 
capital. (Ex. A; D. App. 1) In that letter appellant dis- 
cussed Lem and his own achievements in what, with hind- 
sight, were highly exaggerated terms. 

Thereafter, a representative of Twin Disc came to New 
York to see appellant. After this meeting a representative 
of Twin Dise and appellant discussed the question of an 
acquisition of Lem by Twin Disc. On July 3, 1968, appel- 
lant and his fellow-shareholder and partner, Robert 
Everett, sold their stock (ail the outstanding shares of 
Lem) to Twin Disc for a total of $150,000 in stock of Twin 
Dise, with appel'ant receiving $100,000 and Mr. Everett 
$50,000 worth of such stock. (Ex. 1; App. 344, 567) Accord- 
ing to the undisputed evidence at trial, appellant received 
3,680 shares of Twin Dise stock which he still owns. (App. 
344) Employment agreements were also entered into be- 
tween appellant and Lem and between Mr. Everett and 
Lem. (Ex. 2, App. 571; Ex. K, App. 634) Twin Dise guar- 
anteed both contracts. 
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Appellant’s contract provided that he was to be Presi- 
dent and General Manager of Lem “as long as he shall 
faithfully and diligently perform” his duties. His com- 
pensation was to be $35,000 per an» 1m plus fringe benefits 
and cost-of-living adjustments. (E.. 2; App. 572) In addi- 
tion, pursuant to the acquisition agreement win Dise 
agreed to advance $250,000 to Lem. Mr. Everett signed an 
identical agreement, save for compensation and title. (Ex. 
K; App. 170-173, 634) 

Notwithstanding a glowing sales projection of $300,000 
(Ex. LL; App. 648), from the outset Lem’s performance 
was dismal and became disastrous. During the first “iscal 
year ending June 30, 1969 sales were $23,278.50 and Lem 
jost $56,420.94. (Ex. C; App. 621-622) Appellant himself 
admitted at trial that Lem’s losses were “unsatisfactory”. 
(App. 143) Indeed during his employment appellant refer- 
red to Lem’s performance as “horrible”, “disappointing” 
and “unsatisfactory.” (Exs. G, H, I and J; App. 625, 627, 
629, 633) 

On April 8, 1969, appellant prepared a more modest pro- 
jection of $46,800 for the same period covered by the 
original $300,000 projection. (Ex. N; D. App. 21) As 
noted above, actual sales were only $23,278.50 for that 
period. 

In June 1969 appellant issued another projection. (Ex. 
O; D. App. 22) This projected sales of $131,000 thiough 
December 31, 1969. Sales for fiscal 169-70 were only 
$985.50 and the losses $63,056.79. (App. 142; Ex. D, D. 
App. 6) 

When it became apparent that Lem’s performance was 
not improving, Twin Disc retained at its own expense a 
full-time salesman (Gordon Danhoff) with twenty years 
sales experience to assist appellant in his efforts to gen- 
erate badly needed sales. (App. 349-350) Appellant made 
secant use of Mr. Danhoff’s services, refused to follow his 
suggestions and stated that he was not helping Lem’s sales. 
(App. 405, 414, 514-516) 
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Mr. Danhoff testified that appellant refused to give ade- 
quate information to certain potential customers developed 
by Mr. Danhoff. (App. 405.09, 423-25) He further testified 
that appellant refused to accept constructive suggestions. 
(App. 405-05, 414, 417, 420) and that appellant had asked 
him not to submit written reports because too many people 
“got excited about why he wasn’t doing these things”. 
(App. 429-31; lx. RR, D. App. 52) 

On June 3, 1970, appellant made another projection. 
This time he predicted sales of $200,000 and profits of 
$52,535. (Ex. P; D. App. 23) Sales for fiscal 1970-71 
were in fact only $26,339 and the losses were $75,168. (App. 
142) 

In November 1971 appellant issued another sales projec- 
tion through t! end of fiscal 1972. (Ex. R; D. App. 28) 
He projected sales of $132,400. Sales for that fiscal year 
were $55,370 and losses $60,016. (App. 142) Lem’s accumu- 
lated losses during the 1968-1972 period were $256,190. 
(App. 142) 

The sales effort and the sales picture were so bad that, 
during the 414 years of Lem operations after Twin Disc 
acquired it, there were 12 separate months in which no sales 
were made, 6 separate months in which sales were only a 
few hundred dollars and no months in which sales exceeded 
$13,344 (Ex. S; App. 194-195, 642). 

Indisputably Mr. Samuel, an employee of Lem, invented 
the encoder. This was the only Lem product of any real 
value. (App. 34, 248, 258, 318) Mr. Lowell testified that he 
assisted Mr. Samuel in the development of that product. 
(App. 28-31) Mr. Samuel’s testin ony indicated no such 
significant role for appellant. (App. 320) 

In May 1971, however, appellant fired Mr. Samuel. In 
his brief (p. 27) appellant asserts that Mr. Samuel’s dis- 
charge was fully justified because of “abusive language and 
threatened violence, wholly unprovoked.” The evidence at 
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trial indicated something quite d'fferent. According to 
appellant’s final testimony at trial on rebuttal, Mr. Samuel 
was discharged because he had vecome belligerent and 
threw a “saw” at appellant. (App. 506) But during his 
deposition before trial and during his direct testimony 
appellant had made no reference to this “saw” although he 
conceded that the incident was a lively one. (App. 520) 
Both Messrs. Everett (who witnessed the incident) and 
Samuel testified that appellant precipitated the incident 
by continually making deliberately loud and insulting re- 
marks about Mr. Samuel. (App. 252-55; 321-324) Both 
Messrs. Everett and Samuel denied that Mr. Samuel threw 
a saw. (App. 313-14, 335) 

Mr. Samuel was later requested to come back by Mr. 
Everett because the work he had been doing remained 
undone. Mr. Samuel, as a favor to Mr. Everett, returned 
for several weeks to finish the job upon the understanding 
that his return was temporary. (App. 259-262, 323-24) 
Despite Mr. Everett’s subsequent efforts to persuade him 
to remain, Mr. Samuel refused to do so or to take Mr. 
Lowell’s disrespect, even though it meant unemp!oyment 
for several months. (App. 298-299, 325, 331-332) As Mr. 
Samuel so poignantly testified at trial: “I told him [Mr. 
Lowell] I couldn’t take any more of the abuse, it was al- 
most every day, and I was just, you know, tired of it and 
didn’t want to take any more... .” (App. 325) According 
to both Mr. Samuel and Mr. Everett, Mr. Lowell was in the 
habit of calling them “schmucks”, “incompetent idiots” and 
other equally derogatory names. (App. 266, 320-21) 

In early 1972 appellant fired Mr. Edward Coruzzi, the 
man he had hired as successor to Mr. Samuel. (App. 262- 
63) According to appellant, Mr. Coruzzi had erroneously 
gotten the impression from him that Lem would pay his 
advanced schooling expenses and give him a bonus after 
six months. (App. 263) 
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Appellant in his brief in the Appellate Division, and to 
this Court (Br. 33) asserts that hi: testimony to the effect 
that he had no disputes or controver'. /ith any employees 
of defendant prior to August 11, 1{".' was uncontradicted. 

Perhaps this continuing assertion bet underscores appel- 
lant’s continuing refusal to recognize reality. Mr. Everett 
testified that his relationship with Lowell deteriorated and 
became strained after the discharge of Mr. Samuel in May, 
1971. (App. 265-67, 309} Throughout 1972 eppellant and 
Mr. Everett did not get along. (App. 265-66) According to 
Mr. Everett, appellant told him that he was fired on several 
occasions. (App. 264-65) Indeed, Mr. Lowell’s “erratic 
behavior” and “shouting and screaming” at “small inci- 
dents that really meant nothing”, led Mr. Everett, who was 
in daily contact with him, to conclude that appellant needed 
psychiatric help. (App. 301-02) Appellant acknowledged 
that Mr. Everett had told him that he (appellant) was 
“erazy”. (App. 510) 

Finally—on August 11, 1972—appellant handed Mr. 
Everett a written notice of discharge, and thereupon appel- 
lant went on vacation, leaving the two remaining employees, 
who had no executive or administrative experience, with- 
out a supervisor. According to appellant the incident which 
gave rise to Mr. Everett’s discnarge went as follows: Mr. 
Everett “had not complied with instructions given him by 
plaintiff” relative to mailing certain catalogs and when 
appellant “asked for an explanation” appellant was “met 
with loud and insulting remarks” (Br. 33). Mr. Everett 
testified to the contrary. (App. 269-276) He testified that 
when he returned from his vacation on August 7, 1972, he 
found quite a few handwritten requests from Mr. Lowell, 
one of which requested that certain catalogues be mailed. 
(App. 270; Ex GG, D. App. 42) Since Mr. Everett’s first 
responsibility was supervision of manufacture and inven- 
tory (App. 245, 291) and because customer relations was 
primarily Mr. Lowell’s responsibility (App. 271), Mr. 
Everett performed those other jobs first. 
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On August 11, 1972, when appellant wes informed by 
Mr. Everett that special envelopes would have to be pur- 
chased for the mailing, appellant suddenly (but character- 
istically) became abusive and fired Mr. Everett. (App. 272) 
Whatever the then need for the prompt postage of the 
catalogues, appellant did not deem : important enough to 
do it himself, and, after he discaarged Mr. Everett, 
appellant went on his vacation and forgot about the cata- 
logues. (App. 274) Mr. Everett mailed them the following 
Monday. (App. 274) 

As soon as Mr. Gibson, a director of Lem who acted 
as liaison between Twin Di.. and Lem, its wholly owned 
subsidiary, heard of the discharge (Mr. Everett telephoned 
him), he rescinded it pending a review by the Board of 
Directors. (App. 61) Mr. Batten was Chairman of the 
Board Twin Disc and a director of Lem. Upon his return 
from a vacation he demanded a written explanation (Ex. 
L; App. 637), and on August 31, 1972, appellant replied 
in a letter which accused Mr. Everett of numerous short- 
comings. (Ex. M; App. 638) 

Appellant claims in his brief (p. 34) that Mr. Everett’s 
testimony about the facts surrounding his discharge 
“failed » contradict plaintiff’s testimony in any material 
respec Actually, Mr. Everett repeatedly ch»racterized 
as lies similar statements which were contained in Mr. 
Lowell’s letter of explanation. (Ex. M; App. 638) Mr. 
Everett testified that appellant refused to permit him to 
purchase sensible quantities of inventory (App. 281); Mr. 
Everett denied leaving early or coming late, and asserted 
that appellant frequently came to work late and left 
before 5:00 P.M. (App. %'7, 278) Mr. Everett also testi- 
fied that he had been a buffer between appellant and Mr. 
Samuel. (App. 279) To corroborate his testimony, Mr. 
Everett produced several handwritten notes of appellant. 
(Exs. FF, GG, ~. App. 41-2) 
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Thus, the record is replete with evidence justifying the 
jury verdict. It discloses that from July 3, 1968, to October 
1972, during which appellant received $157,000 in compen- 
sation and $100,000 in Twin Dise stock, Lem lost $256,190 
(App. 142), and Twin Dise pumped in.» + than $482,000 
in cash capital. (A1p. 345) The record further discloses 
that, when appellant was not firing other employees, he 
was constantly nagging them and finding fault with them. 
At the same time he was mishandling the sales and opexa- 
tions end of the business. 

Appellant was repeatedly informed of Lem’s obvious fail- 
ings and his shortcomings and was constantly urged to 
try to improve. (App. 357, 363-64, 473-74; Ex. EE, App. 
644) Mr. Gibson® testified that he had on numerous occa- 
sions told appellant that “it was a most unsatisfactory 
operation” which was “not coming up to his {Mr. Lowell’s] 
expectations, or ours”. (App. 473-474) 

In October 1972 the Board of Directors of Lem was thus 
faced with repeated and consistent losses, with staff de- 
moralized by apyellant’s « s»usive attitude and with a non- 
existent sales force. (App. 378-80) The Board had no 
choice but to close down the operations of the company 
ard to discharge appellant for failure to “faithfully and 
diligently perform” as required by the terms of his con- 
tract. (Ex. 2; App. 571) 

Upon appellant’s evidence, he was a business genius. 
Upon respondents’ evidence, he was an opinionated blow- 
hard who lacked management skills and botched the job. 
The jury, aided by the opportunity to observe the attitude 
and demeanor of the witnesses, had to choose between 


* Mr. Gibson for several years tried to help appellant and to 
encourage him but to no avail. Mr. Batten had misgivings about 
appellant’s performance before Mr. Gibson did. (App. 445) 
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these two versions of the facts and it accepted respondent’s 
version.” 

It is little wonder that the Trial Court denied appel- 
lant’s motion to set aside the verdict as against the weight 
of evidence (App. 564) and that appellant’s brief to this 
Court distorts the evidence and strains to find error war- 
ranting a review. 

In this connection appellant argues 1) that the charge 
to the jury concerning the burden of proof and instructing 
it that it could corsider the «. ‘ire dismal history of appel- 
lant’s leadership of Lem was erronecus and 2) that evidence 
of his shortcomings was improperly admitted. As the sub- 
sequent discussion will reveal, appel!ant’s legal arguments 
all revolve arvund an incorrect and absurd understanding 
of his obligations under his employment agreement (Ex. 2; 
App. 571) and what constitutes proper cause for the termi- 
nation of that contract. 


POINT I 


The Court’s Charge to the Jury Was Correct As 
Were Its Rulings on Admission of Evidence. 


Tn his brief, appellant issues a broadside attack on the 
charge to the jury. Yet at trial he only took three excep- 
tions to the charge. (App. 558-559) This is hardly evi- 
den< a charge replete with “numerous, egregious 
prejudicial errors.” (Br. 14) It is elementary that a 
litigant may not urge «pon appeal an alleged error in a 


*Appellant’s abrasive manner manifested itself at trial. Thus appel- 
lant interpesed his own objection: “I think that is an improper 
question” and asked the Court for a ruling. (App. 197) His 
objection was overruled. On another occasion, although the Court 
had sustained respondent’s objection, appellant interjected: “I think 
that is an important point, Your Honor.” The Court replied: “Are 

ou the lawyer or is your lawyer representing you? I have ruled on 
it.” Appellant added “Yes sir” in a belligerent tone, and the Court 
responded emphatically “Objection sustained.” (App. 511) 
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charge unless he has taken an exception thereto. CPLR 
$§4017 and 4110-b. E.g., Miles v. R & M Appliance Sales, 
Inc. 26 N.Y.2d 451, 311 N.Y.S.2d 491 (1970), Chapman v. 
Thirty-Ninth St. Realty Corp., 26 A.D.2d 806, 274 N.Y.S.2d 
172 (1st Dept. 1966). 

Appellant complains of isolated portions of the Court's 
charge and takes those portions out of context. Read as a 
whole, and this Court’s attention is directed especially to 
App. 531-542, the thirts five pages of instructions are 
patently correct. 

It should be emphasized at the outset that appellant did 
not object to the portion of the charge relating to the burden 
of proof. As noted above, he is precluded from doing so 
now. This alone should be dispositive of appellant’s motion. 

In effect appellant asks this Court to change the law of 
contracts ead to determine that once he signed the Agree- 
ment (Ex. 2; App. 571) he had no responsibilities whatever 
under it. The Trial Court’s charge repudiated this notiou 
and correctly summed up the law and the evidence adduced 
by both sides at trial, leaving it to the jury to determine 
the issues of fact reised by conflicting evidence. 


A. The Court’s Charge to the Jury Correctly Stated 
the Law. 


It is settled law that a plaintiff in a breach of contract 
action has the burden of proving that he has fulfilled all 
of the conditions preced.nt on his part to be performed. 
As Professor Corbin s‘ated at 5A Corsin on Contracts 
§ 1228, at 507-508 (1964) : 


“Contract actions almost always involve a claim to 
pecuniary compensation or other reparation for a 
breach. it is practically always necessary, therefore, 
for the plaintiff to allege and prove both the making of 
a valid contract and its breach; he must show that the 
defendant came under a contractual duty, that it 


. 1§2a 
12 


became immediately performable by the fulfillment of 
all conditions precedent, and that it was not per- 
formed.” 


Accord: 6 Williston on Contracts § 830, at 85 (3rd ed. 1962) 

Thus, the respondent’s discharge of the appellant was 
wrongful and constituted a breach of the contract only if 
appellant had performed the conditions precedent on his 
part to be performed. In Strader v. Collins-- 280 Apr Div. 
582 at 586, 116 N.Y.S.2d 318 at 322 (1st Dept. 1952) Jus- 
tice Callahan stated that: 


“Where ... the contract of employment involves a 
condition express or implied and the question is 
whether the condition has been performed, it has 
been held that on the whole case the burden of estab- 
lishing performance rests with plaintiff.” [Citations 
omitted. ] 


RicHarpson oN Evivence $110, at 88 (9th ed. 1964), con- 
firms this statement of the law; citing the Strader decision, 
it states: 


“(I}f the contract of employment contains a condi- 
tion, express or implied . . . the question on trial 
is whether the condition has been performed.” 


Appellant suggests in his brief that his agreement con- 
tained no express or implied conditions. In short, appel- 
lant asserts that he had no responsibility to do anything 
to justify the receipt of his substantial salary. Such a 
position is illogical and is certainly not the law. As is stated 
in Annot., 49 A.L.R. 472, 473 (1927) (“Negligence or incom- 
petency as a ground for disch rge of an employee”): 


“The law implies a stipulation or an undertaking, 
by an employee, in entering into a contract of em- 
ployment, that he is competent to perform the work 
undertaken, and is possessed of the requisite skill 
and knowledge to enable him to do so; and the rule 


153a 
13 


is, therefore, if an employee is not qualified to do the 
work which he is employed to do—is incompetent, un- 
skillful, or inefficient—the employer may legally dis- 
charge him at once, as for breach of this implied 
undertaking, though he has engaged to employ him 
for a fixed term.” 


Justice Berman followed these settled principles and spe- 
cifically determined, upon appellant’s preliminary motion 
to dismiss the affirmative defenses for insufficiency, that: 


“However, when a party is employed by a corpora- 
tion as its General Manager and President, it cer- 
tainly may be inferred that the ‘conditions’ of such 
employment include dealing with its employees and 
customers harmoniously and in the best interests of 
the company and providing proper leadership for 
the company.” (App. 16) 


What appellant has done is to confuse proof with plead- 
ing requirements. Under CPLR § 3015(a), a plaintiff need 
only plead performance generally. This places 2 burden 
on the defendant, as a matter of pleading, to deny specifi- 
cally in its answer those conditions it claims were not per- 
formed by plaintiff. The defendant has done this. (App. 
A-12-14). But CPLR §3015(a) does not alter the burden 
of proof. 

As stated in Weinstein, Korn & Miller J] 3015.04: 


“CPLR 3015(a), by requiring the defendant to call 
into question performance oz occurrence of conditions 
precedent, does not alter the burden of proof. As 
clearly indicated by the third sentence in CPLR 
3015(a), the burden remains on the party relying on 
the performance or occurrence of conditions precedent 
to establish any that have been specifically denied by 
the defendant.” 


Thus while appellant need not have pleaded performance 
of the conditions precedent, once respondent put specific 
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failings in issue appellant was obligated to prove per- 
formance. 

Appellant contends that Linton v. The Uneaxcelled Fire- 
works Co., 124 N.Y. 533 (1891), supports a contrary posi- 
tion and that he was not obliged to prove performance of 
any conditions precedent. (Br. 18.) However, his reliance 
on that case is misplaced. In Linton, the defendant had 
affirmatively pleaded only that it had discharged plaintiff 
“for cause” and particularized twelve specific breaches of 
contract, but at trial tried to prove others. The Trial Court 
refused to permit the admission of such evidence. The 
Court of Appeals affirmed that exclusion of evidence, 
observing that: 


“We think that the new matter that the defendants 
sought to prove in confession and avoidance of the 
contract and the discharge was properly excluded by 
the trial court, upon the ground that it had not been 
alleged in the answer.” 124 N.Y. at 538. 


Plainly, nothing in that opinion purports ‘o alter the set- 
tled Jaw of contracts that, upon proper pleadings, a plain- 
tiff has to prove performance of all conditions precedent 
on his part to be performed before he can recover for an 
alleged breach of contract. 

It is equally settled law that, notwithstanding an agree- 
ment for a definitive term, the employer retains the right to 
discharge his employee “for cause” during the term of 
the agreement. As set forth in 26 N.Y. Jur. Master and 
Servant § 27, at 439 (1964) (footnotes omitted) : 


“Even though one’s services are engaged by an- 
other for a definite term, the employer may discharge 
him for good cause during the term of the employ- 
ment without incurring liability for breach of con- 
tract.* * * The question whether grounds exist for 
the discharge of an employee is to be determined 
with a view to the nature of the service, the duties 
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imposed upon the employee, and the terms of the 
contract of employment.” 


As Annot., 49 A.L.R. 472, 487 (1927) so succinctly states: 


“It it impossible to lay down in any satisfactory 
way, in general terms, what will justify discharge, as 
every case must depend to some extent on its own 
circumstances. But where one is employed as gen- 
eral works manager of an industrial concern, his 
lack of executive ability, which results in financial 
loss, will justify his discharge.” 


Accord: 56 C.J.S. Master and Servant §42(f) at 431 
(1948). 

At the trial and in di ciding the preliminary motion to 
dismiss the affirmative defenses, the Court below properly 
determined that the affirmative defenses put in issue 
whether appellant performed “faithfully and diligently” 
and whether he had been discharged “for cause”. Appellant 
himsuif recognized and followed these settled principles 
when he fired Mr. Everett, who had an identical contract, 
for “unsatisfactory” performance. (App. 172-173) 

Appellant contends that there is something inconsistent 
with his having to prove performance of conditions prece- 
dent and respondent’s having to prove discharge “for 
cause”. On the charge to the jury with respect to the 
iLurden of proof, appellant significantly took no exception. 
The plain fact is, and appellant’s attorney recognized this 
at trial, that such instructions were correct and properly 
reflected the applicable law on this point. Moreover, a 
defendant is entitled to plead alternative and inconsistent 
defenses and to have the jury instructed accordingly. Thus 
even if there were inconsistencies, the Court was justified 
in charging the jury on the issues of appellant’s perform- 
ance and respondent’s discharge of appellant for cause. 

But these points are not inconsistent. Certain of appel- 
lant’s failings might not have constituted a failure to per- 
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form conditions precedent. But this does not mean that 
they would not constitute a basis for the jury’s decision 
that “just cause” for discharge existed. 


B. The Failure of the Court to Permit Plaintiff's 
Few Exceptions To Be Taken Out of the Pres- 
ence of the Jury Is At Most Harmless Error. 


Appellant also urges that the Trial Court disregarded 
amended CPLR § 4110-b which became effective a fev weeks 
before the trial. Appellant did not call this amendment to 
the Tria] Court’s attention. In any case appellant’s argu- 
ment on this point is premised on his erroneous assumption 
that the Trial Court’s charge was unfair. But at trial only 
three exceptions were taken by appellant (App. 558-59) 
none of which were directed to its instructions concerning 
burden of proof. Appellant’s discussion of the federal 
cases and the CPLR commentary merely underscores that 
§ 4110-b was adopted to encourage cooperation of the Court 
and counsel in preparing proper jury charges. (McKinney’s 
CPLR, Commentary §4110-B). At triai woth sides sub- 
mitted requests to charge. Moreover, the Court’s charge 
adopted practically all of appellant’s requests. Under the 
circumstances the Court’s denial of appellant’s request to 
record his exceptions in the absence of the jury was not 
prejudicial. The charge was complete and fair to both 
sides. 

As the Court held in Swift v. Southern Railway Company, 
307 F.2d 315, 321 (4th Cir. 1962), one of the cases relied 
or 'y appellant: 

“Tf the charge as given is unobjectionable, neglect 
to affirmatively afford a proper opportunity to 


ebject is clearly harmless. * * * It does not require 
reversal, if the charge as given is substantively 
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unobjectionable and if there are no other aggravat- 
ing circumstances indicating actual prejudice.” 


In an attempt to magnify this incident appellant sug- 
gests that appellant’s counsel was rebuffed and rebuked by 
Judge Scileppi (Br. 24). This *s plainly not so. Through- 
out the trial Judge Scileppi was most courteous to counsel 
on both sides. Indeed he displayed remarkable patience 
with sppellant’s overbearing attempts to run the court- 
room. 

Thus a,» lant is belatedly seeking to upset the outcome 
of a four day jury trial by the assertion of a legal point 
which he suppressed at trial. This hardly rises to the 
dignity of a aovel or important question for this Court’s 
review. 


C. The Admission of Evidence Was Correct. 


Throughout the trial appellant objected to the admission 
into eviderce of almost any testimony or document which 
referred to his shortcomings. He objected to the admis- 
sion of annual financial statements and his own projec- 
tions (while putting into evidence selected monthly finan- 
cial statements). (App. 97, 140) He objected to communi- 
eations by fellow-workers concerning their views of his 
performance (App. 285, 367, 448) ; he objected to the admis- 
sion of correspondence concerning his failure to hire sales 
representatives (e.g., App. 196, 199); and he objected to 
the admission of communications which showed his deliber- 
ate waiver of benefits. (e.g., App. 206) In short, almost 
everything unfavordble to him was alleged to be inadmissi- 
ble. In his desperate attempt to find errors, he singles out 
from his numerous objections one exhibit and alleges that 
its admission into evidence was reversible error. 
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Appellant complains of a letter Mr. Samuel wrote to 
Twin Dise. (Ex. M; App. 650) The subject matter of the 
letter was first raised by appellant who put into evidence a 
report by the Unemployment Department based on appel- 
lant’s written explanation. (App. 213) But the letter is 
independently admissible as part of the proof of the cireum- 
stances surrounding appellant’s discharge. The rule is well 
stated in Fisch, Evidence § 757 (1958): 


“A statement that is not used to prove the truth 
of the matter it asserts but rather as the basis of an 
inference for another relevant fact does not come 
within the hearsay rule. Traditionally this is known 
as the circumstantial use of words and it falls with- 
out the hearsay ban because the statement is not 
admitted to prove its truth or falsity but because it 
constitutes circumstantial evidence of another fact.” 


POINT Il 
The Court Correctly Ruled That the Issue of Plain- 


tiff-Appellant’s Waiver of Fringe Benefits Was for the 
Jury to Decide. 


The second cause of action asserts a claim for certain 
“fringe benefits.” The respondent contended that appellant 
waived any rights to those benefiic by not awarding them 
to himself while he was President of Lem, in an obvious 
attempt to reduce Lem’s losses and to prolong its tolerance 
of his shortcomings. According to appellant’s testimony, he 
offered to defer the benefits to make a favorable impression 
on Twin Disc, but only because he had an oral agreement 
with Mr. Gibson that appellant would still receive the bene- 
fits if Lem’s performance improved. (App. 82-83) Mr. Gib- 
son denied this and testified that he had often urged appel- 
lant to take advantage o: the benefits. (App. 453) Mr. 
Everett’s testimony corroborated Mr. Gibson’s testimony 
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in this respect. (App. 286-89; Ex. FF, D. App. 41) More- 
over, certain correspondence to and from appellant was 
introduced which indicated that he ignored or rejected 
requests for some of the benefits in dispute. (Ex. AA; D. 
App. 37) Obviously the jury rejected appellant’s testimony 
and accepted respondent’s version of these facts. 

Appellant’s discussion (Br. 30) «'«ut the need for con- 
sideration after a debt is due and the case cited in support 
thereof is beside the point. Appellant by his statements 
and actions waived whatever right he had to the fringe 
benefits, and it was in his discretion to do so. As the Court 
said in Alsen American Portland Cement Works v. Degnon 
Contracting Co., 222 N.Y. 35, 36-37 (1917): 


“Under the evidence, whether or not there was a 
waiver on the part of plaintiff was a question of fact 
determinable by the jury. * *° * A waiver, not express, 
found in the acts, conduct or language of a party, is 
rav?ly established as a matter of law rather than as 
a n.itter of fact. This conclusion inheres in its nature 
and character. A waiver is an intentional abandon- 
ment or relinquishment of a known right or advantage 
which, but for such waiver, the party would have en- 
joyed. It is the voluntary act of the party and does not 
require or depend upon a new contract, new considera- 
tion or an estoppel. It cannot be recalled or expunged.” 


Accord: Sillman v. Twentieth Century-Fox, 3 N.Y.2d 395, 
403 (1957). 

At trial, appellant’s attorney recognized that the issue of 
waiver was one of fact. In his requests to charge, he asked 
the Court to charge that: 


“The mere fact that plaintiff did not pay himself the 
cost of living adjustment did not constitute a sur- 
render of his right, unless it clearly appears from all 
the evidence that he intentionally surrendered his right 
to receive it”. 
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The Court’s instructions were to that effect (App. 553) and 
appellant made no objection. He should not be permitted 
to raise an objection now.* 

Moreover, the law is well settled that a plaintiff is not 
entitled to any past benefits where the breach of duty is 
sufficient to justify discharge: 


“If the breach of duty is sufficiently serious to justify 
discharge, and the employee is discharged, the gen- 
eral view is that there can be no recovery of compen- 
sation under the contract if it is indivisible; and even 
though it is divisible, there can be no recovery on the 
contract for any portion of a division v >ich owing 
to the fault of the employee has not been completed.” 
9 Wiuston on Contracts § 1017B, at 173-174 (3rd 
ed. 1967) (footnotes omitted), 


The jury could well have determined here that the various 
breaches of duty pioven at trial were sufficient to deprive 
him of the fringe benefits even if he had not waived them. 


POINT Ill 


Appellant’s “Additional Questions” Are also With- 
out Merit. 


Appellant poses five so-called “additionai questions” 
(Br. pp. 30-31). None of these questions raises matters 
of substance or affords a basis for a review by this Court. 
Appellant’s claim of condonation was expressly dealt with 
in Point III of respondent’s brief in the Appellate Division, 
a copy of which is being filed herewith in accordance with 
Rule 500.9(a)(%) of this Court. 


* Appellant raised on appeal for the first time a claim that waiver 
was not specifically pleaded in respondent’s amended answer. But 
from March, 1973, when Twin Disc’s ~swer averring waiver was 
filed in an almost identical federal action « 72 Civ. 1582, E.D.N.Y.) 
which appellant had also brought, appellant was fully aware of this 
defense and never objected to its inclusion in this action as well. 
Indeed, appellant on his direct examination test,fied upon this very 
issue (App. 103-05) and took no exception to that part of the Court's 
charge submitting this issue to the jury. 
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CONCLUSION 


For the foregoing reasons, appellant’s application 
for permission to appeal should be denied in all 
respects. . 


Respectfully submitted, 


Wo.ixkr Farr & GattacHer 
Attorneys for Defendant- 
Respondent 
i Chase Manhattan Plaza 
New York, N.Y. 10005 
(212) 248-100u 


Marx ’. HucHes 
Rosert J. Krxzeu 
of Counsel 


~ os 
162a 
C 321—AMdavit of Service of Papers by Mail. COPYRIGHT 1908 BY JULIUS BLUMBER, . INC., Law B P 
Affirmation of Service by Mail on Reverse Side. 5 ile ”, 80 Enenawes PL ar Gnoapwav. WV.C tones 
Index No. 


Plaintié— 
powree Appel.lan AFFIDAVIT OF SERVICE 
; BY MAIL 
LEM INSTRUMENT CORP. 
Defendant _ 
STATE OF NEW YORK,COUNTY OF NEW YORK ss.: 
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EX‘ IBIT K ~ STOCK ACQUISITION AGREEMENT 64a 
£* 2CK_ ACQUISITION AGREEMENT 
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iis Agreement made this - day of Me a bled an 6 
1963, by and between FRANK LOWELL and ROBERT EVERETT batatanbeas 
referred to as "SHAREHOLDERS"), and TWIN DISC, INCORPORATED, a 
Wisconsin corporation of Rucine, wiscbksin (hereinafter referred 
to as “TWIN DISC"), 

WHEREAS, SHAREHOLDERS are the owners of a)l of the 
outstanding capital stock of LEM INSTRUMENT CORPORATION (here -.n~ 
after referred t s "LEM"), 4 New York corporation, and. desire 
to exchange said shares for shies of the common capital stock 

4 of TWIN DISC, and TWIN DISC desires to exchange s»-~~ — ite °* 
common stock for all of the outstanding shares of LEM, 

NOW, THEREFORE, in consideration of the premises and 
of the mutual covenants and agreement; herein set forth, it 
is aqreed as follows: 

1. Exchange of Shares. SHAREHOLDERS are the owners 
of record and holders of all of the twelve (12) issued and 
outstanding shares of common stock, No Par Value 
(hereinafter sometimes’ called "LEM Shares") as follows: 

FRANK LOWELL pA Shares 

ROBERT EVERETT _4 Shares. 

It is the intention of the parties hereto that ail of the 
twelve issued and outstanding shares of common stock, No 
Par Value of LEM shall be acquired by TWIN: DISC ana exchanged 


solely for shares of TWIN DISC's voting common stock, No Par Value 


(hercinafter sometimes called “TWIN D7SC Shares"). TWIN DISC 


165a 
and SHAREHOLDERS agree that all of the LEM shares shall be 


exchanged with TWIN DISC for TWIN DISC shares on the foilowing bases. 
Upon execution of this agreement, TWIN DISC will 
deliver to LOEWI & CO., INCORPORATED or a recognized broker, 
approved by SHAREHOLDURS, making a market in TWIN DISC stock its 
check in the sum of One Hundred Fifty Thousand ($150,000.00) 


Dollars together with instructions to said broker to purchase 


on the market shares of TWIN DISC stock to be placed in the 


names of the SHAREHOLDERS in proportion to their respective 
interests herein. Said broker will be instructed that his purchase 
of TWIN DISC shares under such instructions shall be managed in 
such a way as to have the least effect upon the quoted market price 
for such shares, provided, however, that the purchases shall not be 
spread out for a period of greater than three (3) months following 
the date of such instructions. 

In addition during the seven (7) fiscal years completed 
following the date of this agreement, TWIN DISC shall deliver to 
such broker additional sums to be used for the acquisition of 
additional shares of TWIN DISC stock, the amounts of which shall 
be determined in accordance with the following provisions: 

Promptly after the termination of each fiscal year of 
LEM, TWIN DISC's accountants (presently Lybrand, Ross Bros. and 
Montgomery) shall, in accordance with standard and accepted 
accounting principles and practices, verify the annual statement 
of LEM determining thereby the pre-tax net earnings of LEM for 
each fiscal year after the deduction of accumulated operating losse: 


incurred subsequent to April 18, 1968 and not previously 
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offset against earnings. 

Further, it is agreed that if the Directors of LEM 
determine upon a course of business action for LEM, which it is 
contemplated will result in a determinable loss or diminution 
of profits, though in the long-term best interests of LEM, 
then such loss or diminution of profits is to be disregarded 
in making such calculations relative to such additional shares. 

The amount to be delivered by TWIN DISC to the broker 


for the purchase of TWIN DISC shares shall be then computed 


at twenty-five (25%) percent of such pre-tax net earnings. 


Verification of such accounts, delivery of said funds to the 
broker and broker's purchase of shares shall be within ninety 
(90) days after the end of the fiscal period involved. In order 
to facilitate these computations and in order that LEM!s fiscal 
year may conform with that of TWIN DISC, it is agreed that LEM 
shall change its accounting periods so that its fiscal year 
shail end of each June 30, and the first additional payment providec 
for hereunder shall include the fiscal year ending June 30, 1969 
plus any time from the effective date of this agreement to and 
including June 30, 1968. TWIN DISC has advanced funds to LEM 
pursuant to a separate loan agreement dated April 18, 1968. 
For these purposes, therefcre, the effective date of this 
agreement shall be deemed to be Apri] 18, 1968. 

. It is further agreed that funds delivered to the broker 
for purchase of shares of TWIN DISC stock, under the terms hereof, 
for the original purchase and during the seven additional years 


shall not exceed in aggregate the sum of Five Hundred Thousand 
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($500,000.00) Dollars. The purchase of such shares by the 
broker shall be by the broker, as agent for THIN DISC. 

It is further agreed that twenty-five (253) percent 
of all sharos of TWIN DISC stock acquired during the first two years 
01 this agreerent for subsequent transfer to the SHARENOLDERS 
under this agreement shall, upon acquisition, ba Celivered to 
Firat Wisconsin Trust Company, Milwaukee, wisconsin, as agent for 
SUARLUOLDERS, under an Escrow Ayreament substantially in thea 
form set forth ao “Exhibit bu“ attached hereto which shall be 
entered into by tha SNARLLOLDERS as proviced for in Paragraph 3(h) 
of this agreerant. 

2. ODolivery of LEM Shares. On the closing date, 
SHARENOLDERS shall deliver certificates for theatr respective 
LEM shares duly endorsed in blank, or with duly executed stock 
powers attached, in proper form for transfer, with signatures 
guaranteed, and with documentary stamps affixed at SHARDIOLDERS' 

‘ 


axpense, so as to make TWIl DISC the sole owner thereof, free 


and clear of all liens, and all trusts, claims, charges, 


encumserances, and other restrictiona upon the assignment or 
transfer thereof. 


3. Representations and Warrantics of SHARDEOLDERS. 


For the purvese of inducing TVIN DISC to enter into this agreement, 


the SiiARLHOLDERS make the following represantations and warranties 


on their best knowledge, information, and bulicf, 


(a) Status and Authority of LE 
ee eee eee ee ee ee es ee eee 


—— 


(1) Lbs ds a corporation duly organized, validly 
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existing, and in good standing under the 
laws of the State of New York; 
LEM has no subsidiaries and has no interest, 
whether by way of stock ownership or otherwise, 
in any corporation, firm, association, joint 
venture, or business enterprise. 
LEM is duly authorized and qualified, under, 
and is in full compliance with, all applicable 
laws, regulations, ordinances, or orders © : 
of public ‘istteeitihtina ais as lawfully to 
carry on its business as and where such business 
is’ now being conducted; 


Except to the extent that permission or clearance 


may be required in order to work on United 


States Government contracts, which permission and 
clearance stockholders represent has never been 
denied to them or to its officers in the past, 
LEM has full right, power and authority to 
produce, manufacture, sell, and distribute all 
products produced, manufactured, sold and 
distributed by it, and otherwise to carry on 
its business as such business is now being 
conducted, without any grant of right, 
permission, license, franchise, or authority 
from any other person or entity, and without 
obligation to pay any royalty, fee or other 


compensation for the privilege of so doing 
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and they have no knowledge of any claim 
that any such limitation on said rights exist, 
other than minor, incidental obligations of the 
above nature arising in the ordinary course 
of business; 
LEM is not engaged in business in any state, 


other than New York, any dependency, possession 


or territory of the United States, or in any 


foreign country, in such manner that it is 
required to become qualified or licensed therein; 
The copy of the Articles of Incorporation 

of LEM, including all amendments thereto, 

which is attached hereto as "Exhibit C", and the 
copy of the By-Laws of LEM, including atl amendments 
to date of this agreement, which is attached 
hereto as "Exhibit D", are complete and 

accurate copies; LEM shall not amend, change or 
alter in any manner its Articles of Incorporation 
or By-Laws prior to the closing date, unless 

with consent of TWIN DISC. 


(b) Capitalization of LEM and right of SHAREHOLDERS 
to Sell, Exchange and Deliver Their Shares. 


LEM has an authorized capital stock consisting 


of 200 shares of common stock No 


Par Value; the entire issued and outstanding 


capital stock of LEM consists of 12 shares; 
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all such shares so issued and outstanding 

are validly issued, fully paid and non-assessable; 
SHAREHOLDERS own and hold the entire 12 

issued and outstanding LEM shares, in the proportions 
set forth in Paragraph 1 above, free and clear of 
all claims, liens, charges, encumbrances, and 
other restrictions upon the assignment and 
transfer thereof, and all SHAREHOLDERS have 

full power and authority, without order of 
court, ‘to enter into this agreement, and to 

sell, exchange and deliver to TWIN DISC their 
respective LEM shares in ‘accordance herewith, 
free and clear of all trusts, claims, liens, 
charges, encumbrances and other restrictions; 
There are no options, warrants, calls, 
commitments or agreements of any type of which 
LEM or either of the SHAREHOLDERS is a party 
under which any person has any right to purchase 
ur acquire any capital stock or security 
convertible into any capital stock of LEM 

nor are there presently outstanding any other 
shares of LEM in addition to those held by 


SHAREHOLDERS. 


LEM shall'not, between the date of this 


agreement and the closing date, make any changes 
in its authorized capitai strvcture, or purchase 
any of its issued and outstanding shares. 
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(c) Financial Condition of LEM. 


(i) 


(ii) 


(iii) 


To the best of SHAREHOLDERS' knowledge 

and belief, the Balance Sheets of LEM, 

described below, are in all respects true 

and complete and accurately present a true 

and complete statement of the assets and 
liabilities of LEM as of respective dates 

of such balance sheets. 

(i) October 31, 1967 

LEM has good and marketable title to all 

of its properties and assets, real and personal, 
to the closing date including those reflected 
in the Balance Sheet, dated October 31, 1967, 
attached hereto as "Exhibit E", and in its 

books and records of account (except such properties 
and assets since sold or otherwise disposed of 
in the ordinary course of business and so 
reflected in its books and records), subject to 
no mortgage, pledge, lien, conditional sale 
agreement, encumbrance or charge, except as 
shown on such financial statement securing 
spec..ied liabilities set forth therein, and 
with respect to which no default exists; 

Except as-and to the extent specifically 
reflected or reserved against in the Balance Sheet 
dated October 31, 1967, attached hereto, 


and except for changes resulting from normal 


~~ 
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operations ice that datu, LEM has no liabilities 
of any nature, whether accrued, absolute, contin- 
gent or othervise (including without limitation, 

tax liabilities due or to Lecome due, whether 
dneurred in raspect of or ineasured by Li's 

dneoma for any period, or arising out of t114ns- 
actions entered into or any atate of facts existing, 
prior to the date hareof); the reserves proviced 
for in said balance Sheet are adequate to pay 

all liabilitien reflected and set forth therein; 
and, since the date of said Salance Shect, to 

he best of CHARTHOLDERS® knowledgqs, there has not 
boen any material adverse change in LEM's 

financial condition, assets, liabilities or business; 
Since Octoher 31, 1967, and to the closing date 

L“EM has not forgiven, compromised or in 

any manner eli:ninated from its asset accounts in 
whole or in part any asset or accrual except as notec 
in Exhibit F attached hereto. 

Except ag to such incidental obligations as 

are roferred to in Paragraph 3(a) (iv) above, 

to the best knowledge, information and helief 


of SHAREHPOLDERS, LEN possesses the unencumbered 


right to use all the ideas, designs, techniques, 


and know-how, whether or not patented or patentable, 
or covyriqhted or copyrightav»le, necessary to carry 


on its business as it is now being condcuctad, 


aJa 


(vi) 


(vii) 


(viii) 
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and SHARCHOLDERS know of no conflict with 


the valid patents, trademar':s, trade namos, 


and copyrights of others; a list of all patants, 


patent rights, trademarks, trademark rights, 
trace names, trace name rights and copyrights 
porsessed by LEM is set forth in Cxhnibit None 
attached hereto. Tne products produced by LEM 
also shall be coered to includs those set forth 
in LEM's Catalogue ito. 155 which is annexad 
hereto and marked Exhibit G, and its proposed 
products shall be daaued to incluce automatic 
censity control cevicas. 

LEM sinea Octo»vor 31, 1967, has not aGeclared, 
get acids, or paid any divicend or other 
distribution with respect to its capital 

stock; and will not pay any divicend or other 
distribution with respect to its capital 

gtock prior to or on the closing date except as 
set forth in Lxhibit F. 

Yne insurance policies set forth in Exhibit H 
attached hereto are and shall remain througna the 
closing date, in full force and offact. 

"No the best of SHUARENOLDERS' knowlecga@ and 


bolicf, all of LiM's machinery, equipnent 


and leasehold irprovenents, if any, are in 


good condition and repair, ang, on the closing 
date, wi'l be in a stato of condition and repair 


emal to their present state, excepting only 


ordinary wear and tcar and ovsolescance, and 
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LEM is not in violation of anv applicable 
law, ordinance, regulation or zoning requirements 
in respect thereto; 
LEM's inventories are of a good and 
merchantable quaiity which meet the current 
specifications and standards of LEM's business 
and are of a kind and quality usable or 
Saleable in the ordinary course of LEM's business; 
There are no pending or, toSHAREHOLDERS' 
knowledge, threatened investigations, or 
actions at law or in equity, by or before 
any court, administrative body or govern- 
mental commission, bureau, or department, 
relating to or against LEM, its assets, 
properties, or business, or relating to or 
against either SHAREHOLDER, which, if adversely 
determined, would cesult in any material adverse 
change in the assets, properties, or business of 
LEM or in the right to continue the business 
heretofore conducted by LEM, or which would 
adversely affect the ability of SHAREHOLDERS 
to fully perform this agreement; 
The financial statements of LEM furnished 
to TWIN DISC hereunder have been prepared from 
the books of account and records of LEM, 


which books of account and records have been 


kept by LEM in accordance with generally 
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accept’d accounting principles and practices, 
consistently applied. 
(ad) Tax and Other Returns and Payments 
(i) All income tax returns, and all other returns, 

schedules and reports relating to the payment , 
of taxes, fees, or other charges, federal, state 
or local required to be filed by LEM have 
been filed and all taxes, fees, and other charges, 
as shown thereon to be payable, have been paid; . 

(ii) No tax deficiencies have been asserted against 
LEM nor has the Internal Revenue Service, or 


appropriate governmental agency, at any time 


claimed that the books and accounts of LEM were 
not properly kept nor that any changes are 
required to be made in any of its tax returns 
previousl, neretofore filed. 

(e) Contracts, Commitments, Etc. of LEM 

(i) LEM has no formal or informal pension, 

retirement, profit-sharing or other employee 
benefit programs, plans, arrangements, or 
commitments in existence or contracted for. 
(TWIN DISC has been furnished a true and 
correct copy of an agreemert among the SHAREHOLDERS 
and with LEM dated January 7, 1966 which contains 
terms with respect to employment of SHAREHOLDERS 
so long as they are owners of stock in LEM.) 


(ii) LEM has no formal or informal contracts, 
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agreements, or. understandings (including 
without limitation written or oral contracts, 
agreements, or understandings, as well as 
significant customs, practices or policies 
relating to or affecting wages, hours or 
working conditions, or other matters of 
employee relations which are not discoverable 
from any written contract, agreement or under® 
standings) with labor unions; there are no 
strikes, nor is there any pending controversy 
beveoun LEM and any labor union which in 

SHAR HOLDERS' opinion may lead to a strike, 
or similar concerted activity, saa 
SHAREHOLDERS know of no jurisdictional 
dispute between any labor unions affecting 
LEM or the personnel thereof; 

There are no outstanding purchase or sale 
contracts or commitments of any kind, oral or 


written, which affect the assets, property, 


or business of LEM, except such as have been 


made in the normal course and to meet the 
normal requirements of the business for the 
purchase of raw materials weil supplies and 
services required in the operation of the 
business, none of which are burdensome or 
materially adverse and except such as have been 
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(iv) 


(v) 


(vi) 
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made in the norinal course of business for the sale 
of LEM's products at and upon LEM's regu: -cly 
established prices and terms, except as set 
forth in Exhibit I attached hereto; 

There are no agreements, contracts, or 
commitments outstanding, oral or written, 

under which any person or entity has the right 
to sell or to direct the sale of, any of LEM's 
products, or to receive a fee or commission 
thereon, or to have first call on the said 
products, or any partthereof, or upon the 
productive capacity of LEM, except as set forth 
in Exhibit J attached hereto; 

Since November 2, 1967, LEM has rot 

paid or agreed to pay, and prior to the closing 
hereunder will not pay or agree to pay, any 
management fee or special management compensa- 
tion or commission to any person or entity; 

LEM is not a party to any contract, oral or 
written, under which any siasoicein or entity 
(other than LEM's officers) has the right to 
manage or direct the management of its business 
or receive any fee therefor; 

Since November 2, 1967, LEM has not 

increased the regular compensation payable 

or to become payable by it to any of its officers, 


employes, or agents, and has not since that date 
made any special compensation or bonus arrangement 
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to or with any porson; and since said data 
LE} has not mace any acrecment with any agent 
or amployo for a long term contract except aa 
set forth in Exhibit K_ nereto, 

LEN is not in default under any agroement 
with any party with whom it has contractual 
relations; 

LUM is not a guarantcr, surety or endorser 
with respect to any debt or obligation or 
with resrect to any contingent debt or obligation, 
and is not an insurer with resnect to any liability 
of any person or entity, excent as sat forth 
in Exhibit — None attached hereto; 

Other than ordinary and recurring trade 
accounts payable and the above referred to 
Stoeckholders' Agreement, LEA has no presently 
existing contracts, leases or commitmonts 
extending beyond Juno 30, 1969 or involving 
paymenta by LEM aggregating more than Fiftcon 
Thousand Dollars (315,090.00), excenot for the 
lease to ita nresent premises, and excapt for 
insuranca policies and excepting obligations 


dneurred with tha approval of TWIN DISC. 


(f) General 


ee ee ee 


(1) 


SHAREMOLDENS know of no unusual factor or major 
change in the businasa of LOM or in the / 
industry in which it osvrates or in its corpet 


itive position taat would (jreaten the vusiness 
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Si" of LEH or the potential successful opsaration thereof 
q 

Me (if) Prom the date of this agrecmant to the closing 


cate, LLM will conduct ites business in the 
ordinary and normal manner, and will naintain 
its astablishoad practices and policies in the 
conduct of its affairs, and will not without thea 
prior writtan consent of “TWIN DISC make any 
loans, or make any unusual contracts, aqreo- 
ments, commitrents, purchases or sales, or 
pay any bonuses to SHARLCROLDERS, directors, or 
officers, or make any adjustrenta in waces, 
salaries, or other payments (except to nay 
to the extent otherwise authorized, loans fron 
or advances by SRAREFHOLDERS) to or compensation 
of SHAREHOLDERS, directers, officers, ermpleves, 
former emploves, or others, or make any changes 
in list pricas, or Gepart fron the ordinary 
anc normal course of business; 

(iii) All warranties and representations of SIARE- 


HOLDERS contained in this agreement shall 


survive the closing of this agraement; 
(iv) SHARLHOLDERS shall hold all common shares 
@ Of TWIN DISC received by them pursuant to 
this ayreement for investment and each SHAREYOLDER 


does horeby represent and aqree that he is not 


° acyudring such cormon shares with a prosent view to 


~1h~ 


(g) 


(13) 


180a 
the distribution thereof; 


(v) Without she eye commitment in contra- 
vention of this agreement, the SHARLHOLDERS 
and TWIN DISC will continue to use their 
and its best efforts to keep LEM's business 
organization intact, to keep available the 
services of its present officers and employes 
and to preserve for LEM the good will of its 
suppliers, customers, and others having business 
relations with LEM. 
SHARZNOLDENS warrant and represent that all 
transactions between October 31, 1967 and closing 
date have been and shall be entered on LEM's books, 
and such transactions were and shall be in the ordinary 
course of LEM's business, made in good faith, in 
accorcance with good business practice, and are 
and shall be entered on said books in accordance 
with generally accepted accounting principles, 
consistently applicd, except as sot forth in wxhibit F. 
It is the intent of TWIN DISC te o“thorize Lybrand, 
Ross Dros. & Montgomery, CPA's, * udit the books 
of LEM as of June 30, 1968 and for the yoar then enced, 
"9 better sacure the representation. and warrantios 
contained in tais Paragraph 3 of this agreement, 


SHARNHOLD!.RS shall at the time of closing executa the 


Mscrow Airesarent as provided in Pareqraxh i of this 


ayreemeunt. 
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4. Representations and Warranties of TWIN DISC. For 
the purpose of inducing SHAREHOLDERS to enter into this agreement, 
TWIN DISC makes the following representations and warranties: 

(a) Status of TWIN DISC. TWIN DISC is a corporation duly 
organized, validly existing, and in good standing under 
the laws of the State of Wisconsin; 

(b) Lawfulness of TWIN:DISC Shares. As of the closing 
date, and as of each subsequent date at which TWIN 
DISC shares are to be acquired under the provisions 
of Paragraph 1. hereof, the TWIN DISC shares 
delivered to SHAREHOLDERS will constitute the valid 
and legally issued shares of TWIN DISC, fully paid and 
non-assessable (except for liability for debts 
owing to employes for not in excess of six (6) 
months' services performed, as provided by Section 
180.40(6) of the Wisconsin Business Corporation Law), 
~~ will be legally equivalent in all respects to 
all other of the issued and outstanding common stock 
of TWIN DISC; 

(c) Survival of Warranties. All warranties and representa~ 

" tions of TWIN DISC contained in this agreement shall 


survive the closing of this agreement. 


5. Closing of this Agreement. The closing of this 
Agreement shall be in the manner and subject to the conditions 
as follows: 
(a) Conditions of TWIN DISC's Obligations. All obligations 


of TWIN DISC under this agreement are subject to 


-i Qe 
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‘thea fulfillment prior to or on the closing data of each 


of the folloving conditions: 

(1) AL1 of SNAREJOLDERS' representations and warranties 
contained in this agreement shall be true on the 
Closing date as though such recresentations and 
warrantias were made on tho closing date 
SHUARSHOLDERS shall have rverforme?d all of 
the terms, covenants and conditions of this 
agreement on their part to be performed orior to 
or on tha closing Gate. 

Conditions 

o»vligations © SBUARENOLDERS 

subject to the fulfillinesnt prior to ar on the 

Closing date of cach of thea folloving conditions. 

(1£) All of THIN DISC's representations and 
warranties contained in this ay nt shall we true 
on the closiny date as though such represontations 
and warranties were mace on the closing date; 

THIN DISC shall have performed all of the terms, cov: 
enants and conditions of this ayreenent on its part 
to be parforred prior to or on the closing date; 

Insyection and Titi! BTSC Renresontatives te Closing Dati. 

SHAR “HOLDERS thall, forthwith uron tho cate of this 

agreoment, haves caused LOM to make available to 

SuInw DISC and its duly designatad representatives, 


including out not lirited to its designated accountents 


u 
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and attorneys, for inspection at any time curing 


reqular business hours, its premises, and all assets, 

Gocumeants, books, and recordes relating to LEM and 

ita Lusingss. SHARTHOLDERS shall, forthwith upon 

the Gate hereof, havo obtained the authorization of 

LEM for TIN DISc, its agents and representatives, to 

make £C0h lists, synopses and copies of any and all beco:-.., 

recoreas and documants relating to the business affairs 

of LM (other than drawings, casians, test cata, 

patent applications and similar items) as TWIN DISC 

may desire. TWIN DISC shall, from the date of this 

agreeicant and until the closing date, hava the right 

to place and maintain its duly authorized representative: 

and agents on tho premises of LEM, and such 

representatives and agents of TwIN DISC shall 

have the right to take such action as may be 

reascnably necussary for the protection of 

TWIN DISC'S interest under this agraement. 

Cloning Pata. The closing date shall be July 3, 

1968 at 2:00 P.M. at the offices of TWIN DISC, 
NCOPPORATED, Pacine, Nisconsin. 


Docaments to ba Dolivered by SUARCEOLDERS. 


—-< 


At the closing of this agreement the SHARENOLDIRS 
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‘shall deliver, or shall cause to be delivered, to 

TWIN DISC (in addition to certificates representing 

all ths issued and outstanding LEM shares, escrow 

ayreement and proxy) the followings 

(4) A written opinion of counsal to the offeact 
that as of the closing date the matters represented 
and warranted by SHAREHOLDERS in form and 
suistance hereto annexed are true and accurate. 

(44) General releases of all claims whatsoever, 
except in respect of accrued or current salary, 
or note payable, and except in respect of funds 
loaned LEM or aé@vanced for its account by the 
SHAREHOLDERS as reflected in the Dalance Shect 
dated October 31, 1967, or accrued or advanced 
since said date. 

(i441) Cortificate of cach and all of the SUARENOLDLERS 
that cach and all of the representations and 
warrantios contained in this agreement are 
true as of the closing date. In the ovent an 
unineured casualty loss is sustainad by LEM 
subsequent to April 16, 1963 and prior to 
the closing date whicn exceeds the sum of $25,000.00 

in value, or in the event of the ceath of Lowell 


or Everott, TiTIN DISC shall have the option 
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to Setarmine whather to cloze under this 
agraemant in accordence with the terms thereof, 
or at TWIN DISC'S further option, TWIN DIS 
shall have the right to terminate this aqreemant 
anc not to close hereuncor, vithout any liability 
Or responsibilit.y as botwean any of the parties 
to thic agreement. 

(dv) All corporate record books, stock record 


books and corporate seal. 


(€) Documents to ba Neliverad bv TWIN DISC. At tho 


ee mer ae ee ee ee ee 


closing cf this agraement TNIN DISC shall 

@eliver to SHARTUOLDERS the following: 

(4) Evidence satinfactory to SuARLNOLDOURS of 
the deposit of $150,000.00 by TWIN DISC 
with Loowi & Co, Incorvorated for the purchase 
of sharaa of stock of TUIN DISC as rnrovidad 
hersinahoves 

(14) A written opinion of counsel, datad as of the closing 
date, to the effect that the execution of thin 
agreamsnt is a culy authorized and proper 


corporata transaction; 


‘ 
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(iii) Proper corporate resolutions, duly certified 
by the Secretary of TWIN DISC, authorizing the 
acts as to which counsel have given their 


opinion, pursuant to the next preceding subparagraph. 


6. Joint and Several Liability, Etc. All warranties, 


representations, agreements and undertakings made by the SHAREHOLDER 
under or pursuant to this agreement shall be deemed to have been mac: 
jointly and severally by all and each of the SHAREHOLDERS. If any o 
the several SHAREHOLDERS ‘shall fail or refuse to deliver to TWIN DIS 
as of the closing date any of the LEM shares to be exchanged by hii 
hereunder, such failure or refusal shall not relieve the other 
SHAREHOLDERS of any obligation under this agreement, and TWIN DISC, 
at its option and without prejudice to its rights against such 
defaulting SHAREHOLDER, may either acquire the LEM shares it is 
otherwise entitled to acquire hereunder, or refuse so to do 
and thereby terminate all its obligation hereunder. 
7. Notices. Any notice, request or other 

communication hereunder to be given by the SHAREHOLDERS to 
TWIN DISC shall be sent by Certified mail, postage prepaid, 
Return Receipt Requested, to TWIN DISC, addressed as follows: 

Secretary 

TWIN DISC, INCORPORATED 

1328 Racine Street 

Racine, Wisconsin 53403 
Any notice hereunder to be given by TWIN DISC to the SHAREHOLDERS, 
or any of them, and any correspondence by TNiN DISC with LEM, 


shall be sent by Certified Mail, Return Receipt Requested, 


with postage prepaid, addressed as follows: 
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Prank ‘Lowell Robert Everett 


6 


25 Alpine Ry ' 1738 toratio Avenue 
Muntington station, New York Merrick, New York 


Notice snall be deemad to have been given as of the first 
full business Gay efter tne date shown on the postnari: of 
the envelepe enclosing any notics. 

8. Com tmeration of SHIARUNOLDERS Attar Closiny 
If eny claim of any nature shall be asserted or any action 
shall be conrienced aqainst SHAREHOLDERS or LEM hy a third party, 
Or by any SHARLIOLDIR against a thiru party, which shail affect 
the rights er obligations of TIN DISC or of LZ’ in any manner 
whatsoover, then tho SHAREUOLDIR shall promptly and in no 

ent more than ten (19) davs after he receives notice of 
or institutes any such claim or action notify TWIN DISC, 
giving particulars of the claim or action and copies of all 
correspondence, pisadings, or other materials in connection 
therewith, The SHAREHOLDERS shall cooperate and consult 
reasonably with T!’Iu pIse in connection therewith. 

9. SHARCHOLDERS represent that they are obta .ing 
the shares of TYIN DISC stock to be obtained hereunder for 
davestmuent and not for the purposes of dintritution and that 
they do not, for thepwriod of at least two (2) years after 

£ receoint of any of said shares, intend to soll or 

any part thereof. In the event SHAREHOLDERS or 
aasire to gell all or any of such shares 


of two (2) years, TAIN DISC shall 


) oblication to buy such part, or all, 
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of such shares as SUARLEOLDERS may than propose to sell, 


at a price which shall be tha mean betwaen the bid and asked 
pricas on tha over-the-counter or other guoted market on the 
date SUARSEOLDERS notify TWIN DISC of the dosira for such sale 
Any pledge of such shares, by SHAREHOLDERS shall bo Subject to this 
agrosnent for repurchase by THIN DISC,  Trx DISC shall have five 
‘5) businass days after receint of such notification to pay the 
purchase prica therefer and to raceiva Guly endorsed certificates 
for the tansfurred shares. The certificates for said shares shall 
he caused to be endorsed with a legend to the effect that said 
shares are subject to restrictions on transfer pursuant to 
agqreoment betwoon the SHARENOLDERS and the Company and that a 
copy of the agqreomant containing said reatrictions is on file 
with the Secretary of the Company. The endorsement shall he 
eliminated two (2) years after the stock is originally transferred 
fo SHARUNOLDERS. SHARCHOLDERS shall addi tionally execut and 
aeliver to TWIN DIcc a letter of invoestront intent in form 
ane contant satisfactory to the respective counsel of TWIN 
and of SHARVHOLDERS. 
19, It is agreed that if at any time during tha 

period endine June 30, 1¢ SwItt DISC desires to dissolvsa LEM, 
or te sell all or any of Ls: scets other than in the ordinary 
course of business er to transfer ownership of any part of 

ith, tac SUARLHCLDLRS shall be given notica 
thereof and shall thereupon have tha option axercisable at 
any tise within : 9) months following such notice to 


wcpjUuira from WII OFSC all of tno then Outstanding snares of 
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Weve ° 
Li’ ata prico and upon terms not leas favorable than the 
terns of such contemplatad transaction, 

ll. SWIN DISC agrees that the principal business 
location of LUM shall remain in New Yori: City or Long Island 
and snall not be removed therefron without thea consent of 
SNARSHOLDIRS who then remain a Director or enmloye of LEM. 

12. %In the event of a material Lreach of the representatci 
and warranties mada hereunder by SHARCUOLDERS resulting in 
damaues to TYIN DISC, which cannot Le compensated for pursuant 
to tha <fscrew Agreement herein provided for, TWIN DISC shall - 
notify SHARCHOLDIRS of such Db: cach and of the damages sustained 

‘ 
thereny. . SHAREHOLDERS shall have tha right to pay to TWINK DISC 
(including acplication of the shares then held in escrow) 
tho amount: of such Gamnages within sixty (060) days; unon failure 
ch, TVIN DISC may, at dts option, declare this contract 
and any others related to it at an end tosether with any 
bontinttee rignts or obligaticns of tha parties excapt as 
hereinafter specified. In such event SHARNNOLDERS shall be 
entitled te retain any TAIN DISC ateck received by then hereunder 
and not applied pursuant to the foregoing provisions, and Titi 
DISC mav retrin its shares of LUM stock, and proviced further 
that in such event, LONELL and OVERUTT shall be accordsdc one-year 
consultuney adgroaients wita Lol at one-half the compensation nalid 
daring the last voar heore suc termination, without Lonus, 
ana be restricted from enyaginyg in activities in conpctition with 


Let, or “YIN Disc, for such cona-year period. Damages, as used herei 


means actual monetary damage, and does not include litigation expe) 


=26- 
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i3. : This agrecnent may ha 


executed siiultancously in duplicate originals, each of 


whieh shall be Ceered an original, but all of which together 


1S) 


shall constitute one and the sni inatrucent. 


IN WITHESS WHERZOF, the SHARMHNOLDERS have sicned this 
instrument, indivicually, and TIN DISC has caused this instrument 
to ba aianed by its duly authorized officers, and its corporate 
Seal to be hereunto affixed, all of the day and year first above 
written. 


W PRESENCE OF: 


ES A RE SA NE A ET 


~ROGCERT CVO TT 


THIN DISC, INCORPORATED 


by 


ee ee rem ee en eee eee ene ere ne ee 


Presicuant 
ATTSSTs 


bY 
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Seeretary 
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EXHIBIT L = EMPLOYMENT CONTRACT 
EMPLOYMENT CONTRACT 
5 ad 

Agreement made this 7 ~ day of wv) , 1968 
by and between LEM INSTRUMENT CORPORATION (hereinafter called 
“LEM"), a New York corporation, and FRANK LOWELL (hereinafter 
called "Lowell") of Farmingdale, Y<w York, 

WHEREAS, all of the capital stock of LEM is being 
acquired by TWl.i DISC, INCORPORATED (hereinafter called "TWIN DISC") 
a Wisconsin corporation, pursuant to a Stock Acquisition Agreement 
between TWIN DISC, Lowell, and Robert Everett, and, whic! ee 
result in LEM operating as the wholly owned subsidiary of 
TWIN DISC, and | 

WHEREAS, Lowell has served as President of LEM, and 
LEM desires that his services continue to be available to LEM, 

NOW, THEREFORE, in consideration of the mutual covenants, 
conditions + id agreements herein, it is agreed as follows: 

'l. Lowell is herewith employed by LEM as General 
Manager and President of the Company for the term of seven (7) 
years beginning as of the date of this agreement, as long as he 
shall faithfully and diligently perform the duties of his 
employment and shall engage in no activities which are detrimental 
to the business interests of LEM or TWIN DISC. LOWELL agrees 
to devote his full time and his best efforts in the furtherance 
and interests of LEM. It is also anticipated that Lowell 
will be elected as Director of the Corporation without additional 
compensation. Full time as used herein shall mean that time 
customarily devoted as President, Director and General Manager, 
by other such executives with comparable education, training 


and experience who are employed by comparable firms. 
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2. LEM agrees to compensate Lowell for his 


services herounder on the following bases: 
& An annual galary ef $35,000.00 payable in equal 
semi -monthly installments commencing April 18, 1968 
with coat of iiving acjustrents in the samé manner as said 
cost of living adjustments are accorded to employes by 


TWIN DISC. Said salary includes a beginning base salary 


of $26,120.00 per annum plus the applicable coat of living 


adjustment, 

b. Annexed hereto as Schadule A is « forecast of 
sales and profits of LEM for the seven (7) year term of 
this contract, If the after-tax performance of LEM shall 
exceed the forecasted figures at the end of the third 
and fifth years of this agreement, tho basic salary for 
each ensuing year otherwise provideé under paragraph a. 
above, shall be proportionataly increased, provided, however, 
that no such increase shall result in the basic salary 
exceeding t.ct of the averaga hase salary (currently $36,640.0¢ 
for tha five top TWIN DISC Vice-presidents {not including any 
Pxecutive Vice Presidant). 

Ce. Annual bonuses determined by the Board of Directors 
of LIM out of af er-tax profits in excess of twelve percent 
(12%) of LEM capital plus accurmlated earnings without 
reduction for accumulated losses shall also be paid, 
provided that such bonus shall not exceed twenty percent 


(20%) of the salary for the applicable period, 
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3. Lowall acknowledges that as between Lowell 
and LEM, LEM is t owner of and has the unencumbered right 
to use the icons, cosigns, technicues and know-how presently 
usec by it and developed by Lowell for use in the production, 
sale, use or cistribution of its products, Any invention, 
improvements or development made or originated by Lowell at 
any time during the life of this agreement, and in any way 
relating to the mattera aforesaid or to the manufacture or use 
of the company's products, shail be and remain the property 
of LEM and, if deemed appropriate to its protection by LEM, 
Lowell shall exacute suct docunents of asaignrent thereof 
as LEM may request without any provision for royalty or other 
payment of any Kind. Further, Lowell will, at LEM's request, 
cooperate with it in filing and obtaining any patents, copyrights, 
or sinilarpmtoction that may be available for such developmenta. 

4. In consideration of this employment contract, and 
the payront to him of the compensation provided for his service, 
Lowell agrees what during the life of this agreement anc gor 
the period of one (1) year after its termination (except 
for default or breach by LEM), he will not, directly nor 
indirectly, or ay anploye, consultant. agent, represantative 
or otherwisa nor as owner, partner, joint venturer or shareholder 


of moro than five percent (St) of the stock of any company, 


engage in any activity in competition with LEM, TWIN DISC, 
or the successors to the business of either. Por these purposes 
an wunterprise shall not be deemed in competition with TWIN Drse 


or LEM if it is engaged in the hbusinass of manufacturing or 
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selling components for use only in total machines or 


equipment manufactured, built of assembled by such enterprise, 
(rather than in the manufacture of such components primarily 
for sale to others) in the following fields: 

Precision Clutches and Brakes; 

Automatic Tensioning Systens; 

Analog to Digital Shaft Encoders; 

Precision Speed Reducers; 

Digital Sensors; 

Ramote Digital Control Systems, and 


Automatic Density Control Devices, 


On termination of this agreement, Lowell shali 
be offered a one-year consultancy agreement at compensation 
equal to one-half the compensation, without bonus, for 
the final year, following which tho restrictions on 
competition shall terminate. 

5. Lowell agrees thet the knowledge he prasentiy has, 
or may obtain in the course of his employment, with respect to the 
conduct and details of the business, processes, formulae, 
machinery, and arts, which are eecret, used in the manufacturing of 
its products will not be imparted to anyone whomsoever other 
than the officers or employes of LEM or the representatives 


of TWIN DISC, o. the customers of oither in the normal conduct. 
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of their business, and that if ha violates the terms of this 
provision or of Paragraph 4, above, LEM, or its successor, 
shall be entitled to an injunction obtained in any court 
of competent jurisdiction restraining him and each and every 
other person concerned therein from the continuance of such 
breach, 

6. In addition to the compensation hereinabove 
proviced, it 1s agreed that thore shal} be made available 
to Lowell fringe benefits on the basis comparable to those 
afforded enployes of TWIN DISC charged «ith similar dutias 
and receiving similar compensation. If feasible, said 
henefits may he provided Cirectly by TWIN DISC under 
such plans for benefits made available to its employes, but 
with the cost thereof chargsd to LEM in such evant. ‘The 
areas of such benefits arays 


a. Management Group Consulting and 
Widows Banefits Arrangenents 


b. Keyman Group Insuranca (Life) with 
preziums chargeable to you as salary 


c. Group Accident, Health and Travel 
Insurance 


ad. Rotirement Plan 


@. A company autore>bile with appropriate 
insurance therefor 


¥. Option to acruire Twin Disa stock on the 
Same Cases as the same mav be offared 
Twin Disc's ton five Vice~-Pres! “ants 
(other than Executive Vice-President). 


7. %In the evant of the reguiremant of any notice 
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provided for under this instrument, the same shall be deemed 
effectively given by certified mail, return receipt requasted, 
in the case of TWIN DISC, addressed as follows: 

Twin Disc, Incorporated 

1328 Racine Street 

Racine, Wisconsin 53403 


Attentions Robert T. Howell; 


in the casa of notice to Lowell to: 

Frank Lowell 

25 Alpine Way 

Huntington Station, New York, 

6. This agreement shall be binding upon the heirs, 
representatives, successors or assigns of the parties herato. 
Tha agreement shall be construed in accordance with the 
lavs of thu State of Naw York, and in the event it shall be 
detarr{ned that any provision above is violative of any law 
and unenforceable, the remaining portions shall nonetheless 
be of full force and effect, unless inconsistent with the 
agreement with such clauses removed, 

Ii WITHESS WHEREOP, these prosents have been 
executed by the perties hereto as of tne Gay and year first 
abvova written, 

LEM INSTRUMENT CORPORATION 


sy _/s/ Robert t_A. Evere tt 


Attest: 


By _/s/ Robert A. Everett 


/s/ Frank Lowell 
~ “FRANK LOWELL 
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For valuable considaration, TWIN DISC, INCORPORATED 
herewith quarantees performance of the terms of this agreement 
to ba performed by LEM, and to vote its share of LEM Btock 
to elect Lowell to LEM's Board of Directors Guring the life 
of this agreement. In the event LEM is either liquidated or 
disposed of, either through sale of assets or through sale 
of controlling interest in its stock, TWIN DISC will make 
avaflable to Lowall employment in New York City or Long Island on 
a comparable schedule of compensation (other than the additivas 
provided under Paragraph 2.c. of the foregoing agreement), 
provided, however, that no part of this guarantee shall pe 
effective in the evant LEM or its asseta are Gisposed of to 
lowell and/or Everett, or to their nominees. 

DATI-D at Racine, Wisconsin, this 3rd__s day of 


__July + 1968, 


TWIN DISC, INCORPORATED 


/s/ Wilton B. Gibson 


By A OAD RY — 


Its Vice-President _ 


(Corporate Seal) Attests 


By /s/ R. T. Howell 


ae ee 


Its _ we wecratary 


Schedule "A 


_, LEM: Instrument 


c'’Twe awn DpoAarTT 
SALES ALU SAUrLLs 
— 


600,000.00 


1,000,000.00 


319,000.00" 


364,000.60 


To: Mr. 
Mr. 


Subject: 
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PLAINTIFF'S EXHIBIT 12 - Letter dated October 9, 1972 (Introduced p. 80) 
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October 9, 1972 


Frank Lowell 
Robert Everett 


Offer to Terminate the Operation of LEM Instrument Corporation 


by Twin Disc, Incorporated, the sole shareholder. 


This will confirm the offer to sell the assets of LEM Instrument 
C rporation to the original principals, Mr. Frank Lowell and Mr. 


Robert 


Everett made by Twin Disc, Incorporated in the office of 


Mr. Frank Lowell on Wednesday 27 September 1972. 


The offer is to sell the assets only to the two principals, change the 
company name and transfer the name "J.EM'' to the two principals in 
exchange for that number of shares of ''Twin Disc" equal to the sale 
orice, to be based upon the mid-point value between the "asked" and 


bid" quotes in the Wall Street Journal on the day of agreement. 


The asset value is established from the LEM Balanre Sheet as at 


31 Augu 


Turther, in consideration for an immediate release from employment 
ntracts held by the two principals, and guaranteed by Twin Disc, and 
--i «other terms contained in the original purchase agreement, Twin Disc 
ow the equivalent of one year of salary for each of the two 
~ nescals ($35,000. 00 and $20,000.00 respectively) reducing the sale 
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st 1972 as follows: 
Accounts Receivable - Trade $3693.91 
a rs - Deposit 875.00 


$ 4568.91 
Inventory - 53376.22 
Prevaid Insurance - 120. 00 
Machinery & Equipment (net) - 9243.59 
Patent - 1.00 
Deferred Research & Develooment - 88297. 92 


$155607 . 64 


yr ce toa net of $100,000.00. 


Sincerely, 


ys Pen ae 
Lb ein i 2: ae Soh npe 


INSTRUMENT CORPORATION 


20 SARAH ' RIVE > FARMINGDALE, NEW YORK 11735 + TEL: S16 293.7230 
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MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR PARTIAL SUMMARY 2008 
JUDGMENT AND IN OPPOSITION TO PLAINTIFF'S MOTION TO SERVE AMENDED 
AND SUPPLEMENTAL COMPLAINT (Filed November 7, 1974) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


FRANK LOWELL, : 
Plaintiff, 
~against- : 72 Civ. 1582 


(J.M.) 
TWIN DISC, INCORPORATED, 


Defendant, ; 


MEMORANDUM IN SUPPORT OF DEFENDANT'S 

MOTION FOR PARTIAL SUMMARY JUDGMENT 

AND IN OPPOSITION TO PLAINTIFF'S 

MOTION TO SERVE AMENDED .AND SUPPLE- 

MENTAL COMPLAINT - ee . 

This Memorandum is submitted in support of defendant 
Twin Disc, Incorporated's motion ("Twin Disc"), pursuant to Fed, 
R. Civ. P. 56, for partial summary judgment dismissing the thre- 
causes of action set forth in the Complaint and in opposition to 
plaintiff's motion, pursuant to Fed. R. Civ. P, 15, for leave to 


serve an a:iended and supplemental complaint. 


The background of this case is set forth in defendant's 
moving affidavit ("Kheel Affidavit"). Briefly, in 1968 defendant 


acquired all of the stock of Lem Instrument Corporation ("Lem") 
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from plaintiff and one Robert Everett. At that time, plaintiff 
and defendant executed an acquisition agreement (the "Acquisition 
Agreement"). Plaintiff also entered into a written employment 
agreement (the "Employment Agreement") with Lem, which agreement 


was guaranteed by defendant. 


Between July 1968 and October 1972, Lem lost over 
$250,000 and Twin Disc poured in $482,000 in an effort to develop 
Lem as a viable company. Because of plaintiff's shortcomings, as 
set forth in the Kheel Affidavit (9910-12), these efforts proved 
futile. Accordingly, on October 9, 1972, plaintiff was discharged 


from his position at Lem and defendant closed Lem's operations down, 


Thereafter, plaintiff challenged the propriety of these 
events by bringing two actions. On or about October 19, 1972, the 
present action was brought in New York State Supreme Court, from 
which it was removed to this Court by defendant, a Wisconsin 
corporation. In January 1973, plaintiff commenced an action 
against Lem in the Supreme Court of the State of New York, County 
of Suffolk (the "State court action"). In both actions, damages 
were sought by plaintiff for an alleged breach of the Employment 
Agreement. In addition, in the present litigation plaintiff sought 
recovel from Twin Dise for breach of the Acquisition Agreement in 
that Twin Disc was alleged, immediately after its discharge of 


plaintiff, to have sold or disposed of all of Lem's assets and 


ites 
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to have terminated Lem's business in violation of plaintiff's 


rights under the said agreement. 


The State court action -=- Frank Lowell v. Lem 


Instrument Corp., 73/1733 -- went to trial on October 9 
through October 12, 1973, resulting in a unanimous jury ver- 
dict in favor of the defendant. This constituted a finding by 
the jury that plaintiff had breached the Employment Agreement 
and that he had been justifiably discharged from his positici 
at Lem. The Judgment entered upon the verdict in defendant's 
favor was unanimously affirmed upon appeal to the Appellate 
Division, Second Department; subsequent motions by plaintiff 
for leave to appeal in the Appellate Division and in the Court 


of Appeals were unanimously denied. 


Accordingly, defendant now seeks summary judgment 
in the present action. Plaintiff has conceded the validity 
of such a motion as to the first and second causes of action 
of the Complaint. See Lowell Affidavit 13; Plaintiff's 
Memorandum, page 2. Nevertheless, plaintiff attempts to resist 
dismissal of this action by requesting leave to file an amended 


TU 


and supplemental complaint (the "proposed amended complai: de 
However, the proposed amended complaint does not rectify t. 
shortcomings of plaintiff's original pleading, The first, 
second and fourth causes of action of the proposed amended 


complaint ultimately rest upon plaintiff's claim of wrongful 
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discharge, which claim was rejected in the State court action. 


Similarly, substantial evidence received in the State court 

action refutes plaintiff's contentions in the third cause of 
action of the Complaint and in the third, fifth and sixth 
causes of action of the proposed amended complaint that Lem's 


business was terminated prematurely and that plaintiff was 


deprived of rights under the Acquisition Agreement. That 
evidence showed that Twin Disc contributed to Lem substantial 
sums of money in order to help Lem become a viable enterprise, 


But Lem nevertheless consistently lost money, making inconceiv- 


able any possibility of an earn-out based on net profits, In 
addition, the evidence showed that plaintiff had never exercised 
=n option to reacquire Lem extended to him by defendant in a 


letter dated October 9, 1972. 


The proposed amended complaint does not alter plaintiff's 
original pleading in any material respect. To grant leave to 
file the proposed amended complaint would be a futile gesture, 
Moreover, plaintiff is guilty of laches since he waited until 
now, after the State court action has been tried and appealed, 
to seek amendment. Under these circumstances, the Court 
should (1) grant summary judgment in defendant's favor dismissing 
the three causes of action se‘ forth in the Complaint and (2) 
deny plaintiff's motion for leave to serve an amended and 


supplemental complaint. 


204a 
ARGUMENT 


Point I 


SUMMARY JUDGMENT SHOULD BE GRANTED 

DISMISSING THE THREE CAUSES OF. AC- 

TION SET FORTH IN THE COMPLAINT 

Plaintiff has conceded that the Judgment in the 


State court action renders the first two causes of action of 


the Complaint in the case at bar surject to dismissal on the 


ground of res judicata, See Lowell Affidavit 13; Plaintiff's 
Memorandum, page 2. In any event, there can be no doubt that 
these two causes of action involve the identical issues resolved 
in defendant's favor in the State court action, It follows 

that plaintiff is barred from the maintenance of these two 
causes of action. See Zeldman v. Celebrezze, 252 F. Supp. 167, 


171 (E.D.N.Y. 1965) (Mishler, J.)- 


The plea by Twin Disc of a former Judgment is pat- 
ently proper in the present case. Even though Twin Disc was 
not technically a party to the State court action, it is en- 
titled to the benefits of the Judgment therein. See B, R. 
DeWitt, Inc. v. Hall, 19 N.¥.2d 141 (1967); Israel v. Wood 
Dolson Co., 1 N.¥.2d 116 (1956). Indeed, even aside from the 
well-settled authority relating to res judicata and collateral 


estoppel, Twin Disc, as guarantor of Lem's debt, has been dis- 


charged under the law of suretyship as a result of the Judgment in 
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State court action. 


en in the 


"...[1]f the surety's obligation is merely to 
answer for a debt or default of the principal, a 
judgment in favor of the principal in an action 
brought by the creditor establishes that the 
principal is not liable on the obligation, or 
that as between them there has been no debt or 
default, provided the principal's successful de- 
fense was on the merits of the creditor's claim," 


57 N.Y. Jur. Suretyship and'Guacanty §242, at 
604 (1967) (footnote omitted). 


Accord, People v. Metropolitan Surety Co., 171 A.D. 15, 
156 N.Y.S. 1027 (3d Dep't 1916). 


In the third cause of action of the Complaint, plaintiff 
claims that he was wrongfully discharged as an officer and 
employee of Lem, that he was deprived of his contr’ tual right 
to acquire Lem upon termination of its operations and that such 
termination was in breach of the Acquisition Agreement in that 
it destroyed plaintiff's opportunity to receive additional 
stock pursuant to said agreement's provisions relating to 
Lem's future profits. But, contrary to the implication in 
paragraph 22 of the Complaint, plaintiff did receive an option 
to acquire i om, which option he wholly failed to exercise, 
and, in light of the appalling history of Lem's -usincess sub- 


sequent to its acquisition by defendant, it is absurd speculation 
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to assert that Lem's profits could, in the less than three years 


remaining under the Acquisition Agreement, have reached a level 
entitling plaintiff to the receipt of additional shares of stock 
in accordance with that agreement. And certainly it could not 
be established by competent proof that the profits would have 


reached that level. (See Kheel Affidavit 9917-18.) 


The Judgment in the State court action conclusively 
established that the discharge of plaintiff and the termination 
cf Lem's business were justified, The Employment Agreement and 
the Acquisition Agreement were executed as part of a single 
transaction. Obviously, there would have been no employment 
contract if there had not been an acquisition and, equally 
obviously, there would have been no acquisition without an 
employment contract. Plaintiff cannot now maintain that he is 
entitled to recover damages for violation of rights which ceased 
to exist with his lawful discharge and the closing of Lem’s dSusiness, 
See Vernitron Corp. v. Benjamin, 440 F, 2d 105 (2d Cir.), 


cerc. denied, 402 U.S. 987 (1971); Israei v. Wood 


Dolson Co., 1 N.Y. 2d 116 (1956); Byrd v. Meadow Gold Products 


Corp., 60 Misc, 2d 212, 302 N.Y.S. 2d 701 (S. Ct. Kings Co. 
1969). 


Thus, ne genuine iss.e of material fact exists in 
the case at bar precluding the grant of partial summary judgment 
in favor of defendant dismissing each of the causes of action 


.¢ forch in the Complaint. 
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Point ITI 


BECAUSE THE PROPOSED AMENDED COMPLAINT WOULD 
ITSELF BE SUBJECT TO DISMISSAL AND BECAUSE 
PLAINTIFF HAS BEEN GUILTY OF LACHES IN WAITING 
UNTIL NOW TO SEEK AMENDMENT, THE COURT SHOULD 
DENY PLAINTIFF'S MOTION FOR LEAVE TO AMEND. 
Despite the liberality with which leave to amend 
is usually granted, allowinr amendment upon the facts in 
the present case would be both inappropriate and inequitable. 
Amendment would be a futile gesture and should not, in any 
case, be permitted because of plaintiff's laches in delaying 


until this late date his motion for leave to file an amended 


and supplemental complaint. 
A. Futility of Amendment 


At the outset, it is apparent that the proposed 
amended complaint does not alter plaintiff's original plead- 
ing in any material respect. The claims asserted in the 
proposed amended complaint would be barred by the principles 
of res judicata and collateral estoppel, and amendment would 


be a fruitless act. 


An essential element of the first, second and 
fourth causes of action asserted in the proposed amended complaint 
4s the alleged impropriety of plaintiff's discharge -- an issue 


already fully adjudicated on the merits in the State court 


action, The cbligation to keep plaintiff on Lem's Board of 


Directors, referred to in the first cause of action of the 


ne | 
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proposed amended comp] c, and the guarantee of alt 


nate employment, referred to in the fourth cause of action 


of the proposed amended complaint, both were set forth in 


the Employment Agreement and were limited to the life of the 
Employment Agreement. But the Judgment in the State court 
action conclusively establishes that plaintiff breached the 
Employment Agreement and that defendant was legally justified in 
discharging him, The Employment Agreement had come to an end 
and Twin Disc had no further obligation thereunder, Even more 
striking is plaintiff's attempt to circumvent the result of 

the <sate court action by claiming that he is entitled to 
damages as a result of his discharge pursuant to % freveulent 
scheme by defendant, This claim, alleged in the second cause 
of action of the proposed amended complaint, is predicated on 

a document specifically introduced in evidence in the State 
court action, and plaintiff recites here the sar> Jitany of 
unfounded allegations that he urged in that actin (See Kheet 


Affidavit 9912-16.) 


The jury verdict in the State court action destroys 
the foundation of any charge of a fraudulent scheme by 
defendant or any of its employees, or of an obligation on 
defendant's part to keep plaintiff on Lem's Board or to pro- 
vide him alternate employment upon the termination of Lem's 
business. Since these issues were litigated in the State 


court action, the Judgment there bars plaintiff's assertion 
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of the first, second and fourth causes of action of the 


proposed amended complaint: 


"A judgment in one action is conclusive in a later 
one not only as to any matters actually litigated 
therein, but also as to any that might have been 
so litigated, when the two causes of action have 
such a measure of identity that a different judg- 
ment in the second would destroy or impair rights 
or interests established by the first...." 


Schuylkill Fuel wore Ve Nieberg Realty Corp., 250 
w » 30 > = 929). 


Accord, Buchanan v. General Motors Corp., 158 F.2d 728, 730 
(2d Cir. 1947) ("[T]he usual rule as to the effect of a for- 
mer judgment . .. is that the judgment is res judicata not 
only as to all the issues decided but also as to all that 


could have been"); Siegel v. National Periodical Publications, 


Inc., 364 F. Supp. 1032, 1026 (S.D.N.Y. 1973) ("([TJhe issues 
which plaintiffs want to litigate in this action could have 
been raised in the ... [state court] action, and consequently 


are barred by res judicata ..."). 


The third and fifth causes of action of the proposed 


amended complaint allege claims identical to those asserted in 
the third cause of action of plaintiff's original pleading, 
The sixth cause of action in the proposed amended complaint, 
which is founded upon the claim that Twin Disc did not exert 
its best efforts to keep Lem in business, is no more than 
another way of restating the claim--raised in the third cause 


of action of the original pleading and the third cause of 


wht 
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action of the proposed amended complaint--that Twin Disc 
terminated Lem's business without Justification and prema- 
turely and that plaintiff was damaged thereby through ioss 
of his opportunity to receive additional stock pursuant to 
the Acquisition Agreement. Thus, the aforesaid causes of 
action of the proposed amended complaint are transparently 


the same in substance as claims asserted in the third cause 


of action of the original pleading, a cause of action that-- 


as previously urged in Point I, Supra,--should be dismissed 
by the Court. 


Under these circumstances, leave to amend should 
not be granted. The Court of Appeals for the Fifth Circuit 
has succinctly stated the relevant rule in DeLoach v. Woodley, 
405 F. 2d 496 (5th Cir. 1969): 
",..The liberal amendment rules of F.R, Civ. P. 
15(a) do not require that courts indulge in futile 
gestures. Where a complaint, as amended, would be 


subject to dismissal, leave to amend need not be 
granted." 405 F.2d at 496-497, 


Accord, Billy Baxter, Inc. v. Coca Cola Company, 431 F.2d 183, 
189 (2d Cir. 1970), cert. denied, 401 U.S, 923 (1971); Thermal 


Dynamics Corp. v. Union Carbide Corp., 42 F.R.D. 607, 609 (D.N.H, 
1967) (amendment denied where facts forming factual basis for 
amendment had been raised in previous case); Kaplan v, United 
States, 42 F.R.D. 5, 7 (C.D. Cal. 1967) (motion to amend 


after two years denied where moving party did not present a 


Zila 
prima facia meritorious Claim), 


Since all of the causes of action alleged in the 
proposed amended complaint would be barred under the prin- 
ciples of res judicata and collateral estoppel, amendment 


would serve no purpose and should not be permitted, 
B. Plaintiff's Laches 


Furthermore, leave to amend should be denied 
here because plaintiff has been guilty of laches in waiting 
until now to seek amendment. Laches is a proper reason for 
denial of leave to amend, particularly when amendment is sought 
several years after the complaint was filed, See Wheeler 
v._West India S.S. Co., 205 F.2d 354 (24 Cir, 1953). All 
facts alleged in the proposed amended complaint were known 
by plaintiff prior to trial in the State court action, (See 
Kheel Affidavit 4 19.) Indeed, he used discovery in this 
action as a vehicle to get evidence for tnat action after he 
waived any rights to discovery therein, He could have sought 


amendment in this action many months earlier, 


Plaintiff's only excuse for this failure to seek such 
amendment is that he "believed it was inappropriate and 
untimely to amend the existing complaint until the result of 


the State court action became final." (Lowell Affidavit 4 3.) 


nite 
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To the extent that this statement implies that he was unaware 


prior to trial in the State court action of the facts upon 

which his motion here is predicated, plaintiff misleads the 
Court. He chose not to amend in 1973 because he thought he 
would win in the State court action, He was wrong, Now, having 
fully and unsuccessfully litigated in the State court action, he 
wants another bite out of the apple. Plaintiff tries to put 


forward various theories for recovery that he hopes are super- 


ficially different enough from his previous claims to persuade 


this Court to permit him another chance, But, plaintiff's 
theories still turn on the propriety of his discharge, and on 
that issue he has already litigated and lost in the State court 
action. Plaintiff ought not be permitted to continue his har- 
rassment of defendant by amendment of the Complaint and by 


further extensive litigation, 
CONCLUSION 


For all of the reasons set forth hereinbefore, the 
Court should grant the motion of defendant for summary judg- 
ment dismissing the three causes of action set forth in the 
Complaint and should deny the motion of plaintiff for leave 


to serve an amended and supplemental complaint. 


Respectfully submitted, 


WILLKIE FARR & GALLAGHER 
Attorneys for Defendant 

1 Chase Manhettan Plaza 
New York, New York 10005 
(212) 248-1000 


MARK F,. HUGHES 
ROBEP” J. KHEEL 
RICP’' D L. FELLER, 
Of Counsel 
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DEFENDANT'S STATEMENT UNDER RULE 9 (g) (Filed November 7, 1974) 


UNITED STATES DISTRICT COURT 


| EASTERN DISTRICT OF NEw YORK 


FRANK LOWELL, 


Plaintiff, 


~against- 


(: TWIN DISC, INCORPORATED, 


Defendant. 


: 72 Civ. 1522 


(J .24.°) 


TL Oe Ne RD ee eee ee eeen anew en 


STATEMENT UNDEP RULE 9(g) 
aE RULE 9) 


Defendant, for its Statement under Rule 9(g), alleges 


as follows: 


(1) Frank Lowell, 


the plaintiff herein, 


Index No. 73/1733 (the "State court action”), 


(2) Said State court action proceeded 
‘9, 10,. 11. and lz, 1973, and, 
| 

defendant, a Judgment was envered, dismissing th 


appeal to the Appellate Division, 


. 


jaa an action in the Supreme Court of the State of New York, 


Ler> instrument: Corp,, 
een orp 


was the plaintir 


to trial on Oetobert 


upon a jury verdict in favor of the 


-€ action. Upon 


Second Derartmrent, that ins renal 


was affirmed, and plaintife's motions in the sApvrellate Division 


and in the Court of Apneels 


Appeals were denied, 


+ 
4 


” 
Or 


leave to apreal 


to the Court of 


| 
| 
' 
} 
{ 


i 
‘ 
i 
$ 
§ 
H 


2i4a 
(3) The Judgment in the State court action is final 


ij and binding on the plaintiff therein. 


(4) The causes of action asserted in the State court 


|| action are the same causes of action as are asserted in the first 


i and second causes of action of the Complaint herein. 


(5) Plaintiff entered into an employment contract with 
Lem Instrument Corporation ("Lem"), which contract was guaranteed 


by Twin Disc, Incorporated ("Twin Disc"). 


(6) Plaintiff, defendant and Robert Everett executed a 


LS TE A ae a RE te ~ em = we Ae oe mne 


| stock acquisition agreement on July 3, 1968, whereby defendant 


acquired all the stock of Lem from plaintiff and Everett, 


(7) The employment contract and the stock acquisition 
agreement were executed as part of a single transaction, and 
neither document would have been executed in the absence of the 


| other. 


(8) Between July 3, 1968, and October 9, 1972, Lem 


incurred substantial losses aggregating over $256,000. 
4 
(9) Between July 3, 1968, and October 9, 1972, the amount 


i! of monthly sales by Lem never exceeded $13,344, 


(10) Between July 3, 1968, and October 9, 1972, there were 


twelve separate months when no sales were made by Lem, 


(11) Between July 3, 1968, and October 9, 1972, defendant 


gave Lem $482,000 in capital. 
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(12) At its own expense, defendant hired a salesman, 


Gordon Danhoff, to help Len, 


(13) Plaintiff breached his employrent 


and was legally and justifiably discharged. 


(14) On October 9, 1972, defendant dustifiably terminated 


Lem's business operations 


contract with Lem 


(15) By letter dated October 9, 1972, defendant offered 


to sel] the assets of Lem to plaintiff. 


(16) Plaintiff did not accept that offer. 


WILLKIE FARR & GALLAGEER 


Attorneys for Defendant 
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PLAINTIFF'S REPLY MEMORANDUM 
(Filed December ?, 1974) 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


29) SS 2 6S Oo: 8 OS SS oe eo @ ¥ 
FRANK LOWELL, $ 
Plaintiff, 
72 Civ. 1582 (JM) 
“against- 
TWIN DISC, INCORPORATED, 


Defendant. 


PLAINTIFF'S REPLY MEMORANDUM 


The First and Second Causes of action in the original 


complaint sought recovery against Twin Disc on its agreement 


guaranteeing performance of the Lem employment contract. 
Plaintiff concedes that by reason of the diemissal of his 
complaint in the state court as against Lem, the guaranty of 
performance falls with it. This concession is evidenced by 
the fact that the proposed amended complaint has eliminated 
those two causes of action. If, therefore, this Court grants 
leave to serve the proposed amended complaint, the question 
is set eat rest. And even if the Court should refuse to allow 
service of the amended complaint, then plaintiff has stated 
in his reply affidavit that he will not oppose the dismissal 
of those two causes of action. 


Yet subsequent to the plaintiff's motion to serve the 


2. 
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amended complaint, defendant has moved for summary judgment 
dismissing those causes of action, although the question is 
moot. In any event, the decision on the motion for leave to 
amend should be granted priority. 

Defendant has also moved for summary judgment dis- 
missing the Third cause of action, which motion plaintiff 
vigorously opposes. That question will also become moot if 
leave is granted to serve the proposed amended complaint, 
because the contents of the present Third cause of action are 
reasserted in the proposed amended complaint, partly in the 
new Third cause of action and partly in the new Fifth cause 
of action. But if such leave is not granted, then plaintiff 
urges the denial of the motion as to that cause of action. 

The basis of defendant's motion is the cleim that the dismissal 
of plaintiff's state court action against Lem on cho employment 


agreement is res judicata so as to bar the maintenance of thr 
action based on an entirely different cortract between plaia- 
tiff and this present defendant, i.e., the stock acquisition 
agreement. Defendant claims that merely because both contracts 
were made at the same time, the dismissal of the one mst lead 


to the dismissal of the other, even though they are not by 


their terms made dependent on one another and even though the 
adjudicetion in the state court was between diffecent parties 
than this action, with wholly different and unrelated issues 
involved. Not only was the present : laim against Twin Disc 


not presented in the state court, but it could not have been 
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presented there, and wag at all times presented here. The 
motion for summary judgment to dismiss the Third cause of 


ac~ion should therefore be denied. 


POINT I 


DEFENDANT HAS FAILED TO SHOW ANY VALID 

REASON FOR DENYING THE MOTION FOR LEAVE 
TO SERVE THE PROPOSED AMENDED AND SUP- 

PLEMENTAL COMPLAINT, EVEN THOUGH DEFEND- 
ANT ADMITS THAT LEAVE 


TO AMEND A PLEADING 


Defendant's main argument on this question seems to 
be ite claim that plaintiff has been guilty of laches. But 
the notion was made within a month after plaintiff learned 
that the New York Court of Appeals had denied leave for him to 
appeal to that court from the diemissal of his state court 
claim against Lem, Until that happened he svill had the pos- 
sibility of pursuing defendent in this Court on its guaranty 
of performance by Lem, in the event of final success in the 
state courts. Moreover, as plaintiff's affidavits show, sone 
of the evidence upon which he now relies was only recently 
discovered and all of it revealzd only after the original 
complaint here had been filed. 

Moreover, if plaintiff had been ultimately successful 
in the state court, there is lictle doubt that it would have 
promptly led to a disposition of the other issues presented 
here, by settlement or otherwise. It would therefore have been 


an improvident act to make the motion sooner than it was made; 
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and in any event defendant has shown no undue prejudice regulit- 
ing from the delay. 

Defendant's citations do not support its contention. 
Thus, Thermal Dynamics (42 F.R.D. 923) was a case where there 
were two causes of action sought to be alleged in a proposed 


amended complaint. The court refused to allow the first cause, 


because it was barred by reg judicata, but allowed the second, 


even though there had been a delay of 21 months since filing 


the original complaint. 


In Kaplan v. Upited States (42 F.R.D. 5, 7) the 
Government had delayed two years before seeking the amendment 
which would have a‘“sd a counterclaim. The Court seid that 
in its discretion it could have refused to grant leave on 


that ground, but the Court said: 


relies most heavily in deny the motion is 
the fact that the -ffidavits filed by the 
Government do not ;/esent aven a prima facie 
case that the counterclaim is meritorious. 
The Court recognizes the fact that * * * the 
Court cannot and should not rule on the merits 
of the proposed [pee repgy However, when the 
leading and affidavits filed in support of 
eave to file it are totally lacking in merit, 
then leave to amend slwuld be denied. The 
least that should be expected oc. the movi 

rty is that he present a prima facie meritor- 
ous claim." 


“However, the facter ying which the Court 
0D 


Surely, it canmmot be said in the case at bar that 
at least a prima faeie case has not been presented. Yet the 
defendant argues the question as if this Court should decide 
the merits of the claim on the affidavit of its attorney, 


Mr. Kheel. 
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The Wheeler case, which defendant cites at p. 12, 
is certainly not in point. There the motion to amend was made 
after the case had slready been tried and decided, which was 
three yearg after the filing of the original complaint. 

Defendant also argues that the plaintiff's motion 
should be denied because plaintiff coul‘ not succeed in proving 
his claim and therefore it would be futile to permit the amend- 


ment. But in so arguing defendant goes into the merits, to 


the extent of considering, for instance, the mere improbability 


of plaintiff's being able to prove that if Lem's business had 
been allowed to contime, plaintiff would have become entitled 
t. receive additional stock of Twin Disc, a question delving 
into the merits, and weighing the probability of success, and 
yet plaintiff has shown in his reply affidavit that Ae could 
well establish the fact on the trial, and which indisputably 
presents at least a strong prima fscie case. 

The defendant also cites (p. 11) two other cases which 
have no application here. Thus, the De Loach case (405 F.2d 
496) was one where the complaint was dismissed for failure to 
allege the required jurisdictional amount, and che Court denied 
a subsequent application to amend because it still failed to 
show the jurisdictiong amount and wuld therefore have been 
dismissable on motion i: leave to amend had been granted. 

And the case of Billy Baxter, Inc. (431 F.2d 183) was 
also one where the Court held that the proposed amendment did 


not cure the absence of factual support that existed with 
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respect to the original complaint, and leave to amend was 


therefore dented. 


To deny the motion to amend on the grounds asserted 
hy defendant would amount to a denial of the principle set 
forth in Rule 15, that leave to amend “shall be freely given 
when justice so requires, which Rule the Supreme Court has said 
means that it shall be “liberally granted" (Fomgn v. Deyis. 

371 U.S. 178). 


POINT II 
THE FIRST CAUSE OF ACTION IN THE PRO- 
AMENDED 


POSED COMPLAINT IS MAIMTAINABLE 
BOTH IN LAW AND AT LEAST PRIMA FACIE IN 


| 


~ 
- 


This cause of action seeks damages from defendant 
because of its breach of its independent agreement to elect 
plaintiff to tice board of directors of Lem for the life of the 
agreement. ~~: :7emt has failed to answer the contention that 
the breach of chs* agreement by defendant ie what opened the 
door for the beard ¢ d'ractors of Lem, after plaintiff's 
wrongful removal therefrom, to find reasons, never c communicated 
te plaintiff, to discharge him "for cause", a conclusion which 
plaintiff can show would have gone the other way if he had 
been present. / 

A contract such as this, made by the shareholders, 


is an enforcible contract. 
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Benintendi v. Kenton Hotel (1945 294 N.Y. 112; 
Liberman v. Liberman (1965) 23 A.D.2d 545; 


Storer v. rgb Ee (1953) 1 Misc.%d 235, aff. 282 
PD. 950. 


In the last cited case, the Court upheld and enforced 
an oral contract to elect the plaintiff and another to the 
board, even though the by-laws of the corporation provided for 
removal of a director at any time by the vote of at least 507% 
of the stockholders. 

This removal by Twin Diec of plaintiff from the board 
of Lem was not because of any dereliction on plaintiff's part, 
but because, as recited, it was "in the best interest" of 
Twim Diec. It was only subsequent to his removal from the 
board that three remaining members present voted to terminate 
his employment and to close down Lem's business. This was a . 
decision that plaintiff ase a director had a right to partici- 
pate in -- a proposition that defendant has not contested. 

And the reply affidavits, as well as the original moving 
affidavit, show facts to the effect that this is not only a 
prima facie claim, but one well-supported by facts. Plaintiff 
could have been discharged only when the board decided that 
there was in its opinion just cause to terminate his contract 
and he had @ right to be heard before such a decision was made. 

Nor is plaintiff precluded from making hia proof by 
any adjudication againat him in his state court action against 
Lem. Im the firet place, that action was against a different 


defendant. Secondly, the former action was based on a different 
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obligation -- the obligation of Lem -- whereas this cause is 
against Twin Disc on its obligation. Granted, that as to the 
guaranty of performance by Lem, plaintiff is precluded from 
enforcing that guaranty, because plaintiff is no longer entitled 
to performance by Lem. But not so as to Twin Disc's obligation 
to elect plaintiff to the board of directors for the life of 
the agreement. And the life of the agreement had not ended 
when plaiptiff was removed from the board. 

The burden of showing clearly that a cause was liti- 
gated and determined in a former suit rests on the party making 
that claim, and the party making that claim must show that the 
former action was between the same parties or their privies; 
that the precise issue was tried or could have been tried in 
the former action; and there mst be identity in each action, 
not merely in name, but in fact and substance. 

Rudd v. Cowell, 191 N.Y. 114, 127-128; 


Towese 3; Niagara Life Ins. Co., 218 N.Y. 
» 233. 


Or, as stated by Chief Judge Cardozo in the case of “ 
Schuylkill Fuel Co., 250 N.Y. 304, 306-307, a former judgment 


is conclusive "when the two causes of action have such a 


measure of identity that a different judgment in the second 


would destroy or impair rights established by the first." 
Applying that test here, certainly nothing adjudicated in the 
action against Lem 1s incompatible with the proposed First 
Cause of Action as against Twin Disc. 

Surely, the defendant here has not so clearly 


224a 
established the claim of res judic as to demonstrate that 
at least a prima facie case is not spelled out sufficiently 
so as to warrant permission to amend the pleading. 

At p. 9 of its brief defendant argues that the former 
action against Lem conclusively established that the termina- 
tion of Lem's business was justified. That question wae never 
presented in that action and could not. have been eo presented. 
The mere fact that the stock acquisition agreement and the 
employment agreement were both executed at the same time did 
not ipso facto make one dependent on the other. They contain 
separate and entirely independent obligations. There was 
certainly no issue presented or could have been presented 
as to the premature termination by Twin Digec of Lem's business. 

The cases cited at p. 7 have no application. 

Thus, Yermitrom Corp. (440 F.2d 105) merely states 
the obvious proposition that the doctrine of estoppel by judg- 
ment applies where the state court has “determined factual 
issues arising in a subsequent federal jurisdiction." And the 
other cases are equally inapplicable. For instance, Israel, 

1 N.Y¥.2d 116 holds that a dismissal of an action against a 
broker for breach of contract precludes an action against a 
purchaser for allegedly inducing the breach. But in that 
case, even though the former judgment was against a different 
party, there wag privity, because there could be no inducement 
to breach a non-existent contract. 

But privity is not established merely because a 


10. 
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corporation is a defendant in a former action and its shere- 
holder the defendant in the second action. 


When this Court denied plaintiff's motion for summary 
judgment in this case on August 9, 1973, he wrote @ memorandum 
saying that “the difficult substantive question involved should 
be decided only after an opportunity to develop the facts fully 
at a trial and not by interpreting affidevits." He also quoted 
from an opinion of the Second Circuit which said that 

"there are instances where summary judgment is 

ee eae usep ceaplioaced Leeuee of fess aust. 

be resolved in order to deal adequately with 

difficult questions of law which remain in the 

case. 

What was then appropriate in denying plaintiff's 
motion is even more appropriate now, where the claims and 
counterclaims are so much more complicated as to facts and 
dif{<‘cult as to law. It is grossly unfair for defendant to 
bu: den this busy Court with the voluminous record which is 
being presented by it, in support of its motion for summary 
judgment. 

In any event, it is urged that the motion for leave 
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to amend shculd be first passed upon and granted by the Court, 


and the defendant's motion denied. 


Regpectfully submitted, 


SIDMRY S. BOBBE 
owney for Plaintiff 
Weet 54th st. 

New York, N.Y. 10019 


FFIDAVIT IN OPPOSITION TO DEFENDANT'S MOTION UNDER RULE 56 227a 
AND REPLY TO PLAINTIFF'S MOTION TO AMEND (Filed December 2, 1974) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


72 Civ, 1582 (J.M.) 


Plaintifé, AFFIDAVIT IM OPPOSITION 
TO DEFENDANT'S MOTION 

-against- :  UMDER RULE 56 AND REPLY 

TO PLAINTIFF'S MOTION 


TWIN DISC, INCORPORATED, 3 TQ AMEND 
Defendant. : 


STATE OF MEW YORK ) 


: 88.: 
COUNTY OF MEW YORK } 


FRANK LOWELL, being duly sworn, deposes and says, 
in snewer to the affidavit of Robert J. Kheel, Eaq.: 

1. Mr. Kheel tries to make it appear thet I am 
| seeking by my proposed amended and supplemental complaint 
| to relitigate the ismies decided against me in the state 
court action, I disavow any such intention. Indeed, if 
this Court denies my motion to serve the amended complaint, 


my counsel has advised me not to oppose the dismissal of 


the first two causes of action alleged in my original com- 
plaint in this Court. I bdelieve, therefore, that the 
motion for summary judgment, as to those two causes of 
action, was both premature and unnecessary. 

2. However, Mr. Kheel wholly fails to justify 
his motiom insofar as it desks te diemiss the thiyé cause 
of abthen, which I. would be eatitlag to litigate evan if 
my application to amend should be denied, since that cause 
of action is not one related to the Lem employment contract, 
but one seeking to enforce the separate stock ecquisition 
agreement entered into by defendent in acquiring the stock 
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of Lew Instrument Corp. That issue was not litigated in 


the state court and could not have been litigated there. 
I have reasserted that claim in the proposed amended com- 
plaint in the Third Cause of Action. 

3. Im view of the foregoing I shall not attempt 
to answer Mr. Kheel's assertions in support of his motion 


to dismiss the first two causes of action, except to say 


thet he has made many cheracterizations of what happened 


on the trial that are wholly inaccurate and one-sided. 
Thus, he stresses the fact that substantial losses had been 
incurred in the operation of the business, without saying 
that there was no proof whatever that those losses were 
due to any shortcomings on my part or constituted a breach 
of any agreement I made. He aso fails to point out that 
the business was one of a highly technical nature involving 
of necessity a long period of development, which the 
defendant recognized. He also fails to point out that a 
large part of the losses occurred in the first year and 

a half, due to the fact that the principal product at 

that time was a miniature electronic clutch used in the 
Apollo program, the need for which suddenly ceased, and 
this caused Lem to develop a completely new product, an 
electronic digital shaft encoder, which had a great market 
potential. On July 24, 1972, which was less than 90 days 
before I was discharged, I received a letter from Mr. 
Gibson, the Chairman of the Board of Lem, which concluded 
by saying: "Good luck, Frank, maybe this is the year we 
will get our breaks!" (p. 592) Yet it was admitted that 
when this letter was written defendant was fully aware of 


the results cf operations for the preceding year, ending on 
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June 30, 1972, and without the slightest intimation of the 


losses being any cause for my discharge when I was dis- 
charged on October 9, 1972, admittedly "out of the blue." 
And Mr. Gibson even then refused to tell me the cause of 
my discharge. The resolution adopted at the directors’ 
meeting authorizing the discharge stated that it was "based 
only on Mx. Gibson's report as to the circumstances leading 
up to the unauthorized discharge of Robert Everett by 
Frank Lowell together with the general review of the fail- 
ure of the company to meet its anticipated goals." (Exh. 
B to proposed amended complaint.) Nothing about ettributing 
any losses to me and nething about whether Everett's dis- 
cherge by me was justified. And certainly as president of 
the company I had the “authority” to discharge a subor- 
dinate employee, as he was. But he was nct in fect dis- 
charged by me, but remained in Lem's employ until he was 
discharged by defendent at the same time that I was 
discharged. 

Consequently, the decision of the state court 
could well be found to have been based solely on the 
failure of the company "to meec ite anticipated goals," 
which does not imply any breach of ay contract. 

4. Mr. Kheel paints a false picture as to my 
discharging employees. It is true that I had discharged 
Joe Samuel 17 months before I was discharged, on an occasion 
when he became highly agitated eat an innocent remark I hed 
made, not to him, but out of his presence, to Mr. Everett -- 
resulting in Samuel's threatening mse with violence end 
throwing an article at me -- facts confirmed by Mr. Everett, 


and not denied by Samuel. A weak later I rehired him. but 


> J ?. 
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he refused to continue in Lem's employ, saying he had made 
other commitments. 

5. As to Mr. Everett, he deliberately refused 
to carry out my orders as president and challenged ay 
authority. Yet he was continued in Lem's employ thereafter 
for two months, when he was discharged by defendant. The 
third employee I had discharged, Mr. Corruzsi, was dis- 
charged six months prior te my discharge, for good reaeons, 
which were never challenged. 

6. With wo relevance to the motion, Mr. Kheel 
accuses me of having show an "abusive and petulant atti- 
tude” at the trial. I deny the charge, and it is irrele- 
vant anyway. He base. this charge on two ainor incidents. 
One occurred when I was being cross-examined and I thought 
that a question was improper, whereupon the Court asked 
me if I wished to object to it, to which I respectfully 
replied affirmatively, end thereupon the Court first 
overruled the objection, but later when the question was 
repeated and my counsel objected to it, his objection was 
sustdined. (p. 197) ‘The other occasion occurred when ay 
attorney asked me whether Mr. Everett had complained to 
me about his nervous condition, and Mr. Hughes objected 
to the question, and when the Court indicated that he was 
going to cut the inquiry short I interjected the respectful 
remark: "I think that is an important question, your 
Honor." Thereupon the Court chided me for acting as ay 
own lawyer, ‘and said he hed ruled upon it. And I respect- 
fully replied "Yes, sir." (p. 511) Mr. Kheel makes the 
unwarranted and false charge that I did so in a "belliger- 


ent tone." 
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7. He also goes on to say at p. 9 of his :ffie 


davit that he is informed and believes that "plaintiff". 
meaning me--"recently took a trip to Wisconsin to talk to 
representatives of the defendant and to inform them that 
unless they meet his exorbitant and bizarre demands, he 
would take the very step that he has now taken, by moving 
for leave to serve an amended and supplemental complaint." 
Mr. Kheel is completely misinformed. These are the facts: 
While Mr. Bobbe was preparing the present motion, I 
personally decided to make an effort to see if it was 
possible to settle this litigation by talking directly to 
the president of defendant, Mr. Batten, and sc I put in a 
telephone call to him in Racine. He was out at the time, 
but he called me back. I told him I thought it worth while 
for both parties to explore the possibility of bringing 
an end to the costly litigati.a, and that I thought that 
if he and I discussed it I could present some thoughts 
that might lead to that resuit. He was very cordial and 
fridndly, and said he would be glad to meet with me for 
that purpose, but could not come to New York because he 
and his wife were both ill, and he invited me co come to 
Racine for that purpose, and he agreed that our talk would 
be a discussion only between the two of us. Accordingly 
I went to Racine and I presented a proposal to him, which 
I thought was reasonable, and he said he would not give 
me an answer unless I put it in writing. After I returned 
to New York, 1 did put it in writing and sent it to hia, 
but I never received any response. 

8. I thought that my efforts to discuss a 


settlement were privileged and not to be referred to, as 


they now are in ordar to disparage me, and to make it appear 232a 
contrary to the facts, 88 if I was putting a gun to the 5 
head of defendant by meking & threat to make this motico~ 
uless defémdant acceded to my demands. In fact, it is the 
defendant which has used intimidation and harassment 
against me, b,’ oriaging an acticn ageinst me while this 
action was pending in the United 3tates District Court 

for the Eastern District of Wisconsin, seeking $712,500 

in damages based on two counts, one arising out of the 


stock acquisition agreement and the other out of the 


~ 
; 


employment contract, forcing me to engag’ « Wisconsin 
attorney to defend the action. In March, 1973, my attorney 
moved that court under Rule 12(b)(1) to diemiss for lack 
of jurisdiction over the subject matter, because this 
court was already seized of jurisdiction, and the clains 
asserted there had to be asserted here a ¢ compulsory 
counterclaim under Rule 13 because they érose out of the 
game transaction or occurrence thet are the subject of 
plaintiff's claim here. 

9. Despite the fact that it should be obvious 
to any attorney thet the claims, if valid at all, sust 


be asserted in this action as # counterclaim and nowhere 


eise, Twin Disc has vigorously opposed ay motion. Although 
thet motion was made 20 months ago, it has still not been 
decided, apparently due to the fact that Mr. Gibbs, the 
attorney for Twin Disc, secretly appealed to the Wisconsin 
judge to hold up his decision, pending the final outcome 


of wy state court action, fot this action. Thus, on 
July 10, 1974, Mr. Gibbs/wrote @« letter to District Judge 
feynolds, a copy of wréch was sent to my Wisconsin attor- 


ney, in which lettey he said he is "once aga 


" request ing 
be deferred, ending 


that the decisi 


final outcome 
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of the state court action, thus indicating that he had 


previously made such requests, without notifying my attor- 
ney thereof. 

10. And to make matters worse, after that motion 
was made defendant here asked for sy consent to smerd ics 


arswer so as to assert a counterclaim, which consent was 


to my alleged misfoasance under the employment contract 
with Lea. 


1l. Thus, ‘t is the defendagt that has been 
employing threatening «nd unethical tactics so as to hold 


a double-edged sword over my head in order to force m to 
drop my claisa 
12. In paragraph 12 (p. 10) of Mr. Kheel'c 


affidavit he says that it was ay “patent shortcomings that 
caused Lem's losses.’ There was not an iota of proof or 
any finding that any supposed “shortcomings” of wine 
caused a dollar of losses. The "losses" chat the business 
had suffered up to the time of ay discharge were wholly due 
to the nature of the business end the fact that up to that 
time most of the work had involved research and develop- 
ment, ail of which was anticipated by defendant. Thus, 

I refer to Exhibit 24 of t..a trial (p. 601 record on 
appeal) in which Mr. Gibson on May 20, 1970, requested 
additional financing to Lex hy defendant ef $232,265.00, 
for the coming fiscal year, which was subsequently fur- 
nished. in this letter he says: "The basis for ay 
recommendation is the current status of the shaft encoder 


development."' Ho then reviews the unpredictable and 
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unavoidable causes for the losses previously incu. red, 
saying: "The demise of the spece and military programs, 
which nome of un expected two years ago ceused Lem to 
return to their encoder developmeat.” He also points out 
the enormous size of the potential market for the product. 
This ietter was sent to Twin Disc and sepuesented only 
Mr. Gibson's own conclusion. Yet all this is now dis- 
regarded by Mr. Kheel, and I am sought to be charged for 
the resgonsibility for the losses incurred s\1 the wey 
bask te 1968, and for the subsequent operating “losses” 
incurred in the de’ slopment of the shaft encoder, none of 
which was due to any “shortcoming" of mine. 

13. But before that fieseal year referred to had 
ended Twin Disc was ready to give up the battie, for on 
February 26, 1971, Mr. Gibson wrote enother letter to Twin 
Disc, a copy of which is annexed hersto as Exhibit 1, wi.ich 
commences by saying that he is “not the least bit ready to 
throw in the towel on Lem yet." Aad he then proceeds to 
give his reacons, all of which explain the delay in 
reaching a profit level upon the development of a new 
product. 

14. Apparently this did not satisfy Mr. Batten, 
defendant's president, for on July 1, 1971, Mr. Gibson 
wrote Mr. Gibbs, defendant's attorney, « letter, a copy 
of which is annexed as Exhibit 2, showing (1) thet he made 
transcripts of recorded phone calls to both me and Everett; 
(2) that he has informed Batten that Gibbs knew of the 
decigien "to “‘spose of Lem ; and (3) that Bacten is aware 
of his interest in determining an «iternate so \ution 
"al ye lines of locking out Frank (meaning me} and 
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hiring a competent person to manage the business." He 


also says that Eatten's wishes are his commend. 

15. Yet when defendant received ite accountant's 
report it decided it would be more expedient to await the 
end of the fiscal year before taking the contemplated 
action, as appears from Exhibit 1 annexed to ay moving 
papers, entitled "Lem Divestiture Strategy." 

16. When I served the original complaint I was 
umawere of any cf these exhibits, which were only disclosed 


im August, 1973, as a reeult of a discovery ordered by 


the court. 


comings" of mine, how explain the fact that on the trial 
tr. Gideon admitted that the discharge notice was given 
“out of the blue" with no previous intimation of any cause 
for discharge? How explain the fact that when examined 
before trial he testified that he had told Batten that he 
was prepared to come out of retirement and work with ae, 
because he had great faith in the product and its profit 
possibilities? 

18. At p. 13 Mr. Kheel says that the agreement 
to eleet me to the board cf directors is containe“ in the 
guecanty of defendant, which is the seme contract which 
I breached by ay faf)ure to perferm "competently," and which 
was the ewubject of the state court action. In the first 
place, the guaranty agreement: is a separete agreement, 
containing obligations other then th:.e of co mere guaranty. 


17. If those losses hed been due to any "short- 
Swmeondly, it was not and could not have d3en the subject | 


of the state court action. And in the thi. place,it 
was never alleged or proved in that action thct I did not 
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perform "competently." My point is that but for my removal 


from the board of directors, contrary to sy contract to 
be kept on the board for the life of the agreement, I 
would have been entitled at least to be heard before any 
decision was taken by the board to discharge me, and 
until such decision was taken there was no basis for ay 
discharge. Only the directors could have decided whether 
any act or omission of mine justified my discharge. 

19. I¢ is not true that it was urged to the 
court and jury that the board of directors lacked authority 
te discharge me or that { was illegelly rewoved from the 
board by Twin Disc, for ite obligation under its agreement 
were never in issue and could not have been in issue in 
the action against Len. 

20. It is said, at p. 15, thet ay claim asserced 
beth in the third cause of action of the original complaint 
and in the third cause of action in the proposed amended 
complaint, ie not susceptible of proof, because it is 
inconceivable that the earnings in the remaining three 
years of the contract would be sufficient to extinguish the 
accumulated deficit ineurred in prier years. This is 
merely Mr. Kheel's inexpert opinion, for, in view of the 
stage of development and of the visible prospects at tie 
time of my discharge, I believe I can show through the 
mouth of Mr. Gibson end through hie letters and reports, 

@s well as much more evidence I can produce that it is 
more then conceivable, but highly prebable that I can 
prove it. 

In that comnection I can suow thet customer 


interest had « .oced itself long after the discharge. 
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Indeed, an import customer was so desperate to get repeat 


orders that when it could not contact anyone at Lem's 
premises, it sought me out and telephoned me at home, but 
I was helpless to do anything about it. 

21. Moreover, Mr. Kheel has overlooked the fact 
that accumulated past losses were not to be considered 


if it resulted from a course of business action for Lea 


determined by the Board of Directors, which contemplated 
such @ loss when in the long-term best interest of Len, 
a factor applicable here. (See p. 3 of Kheel Ex. K) 
22. At p. 17 Mr. Kheel attacks ay proposed 
Fifth Cause of Actien (which is part of the Third Cause 
of Action in the oritinal complaint) by claiming that by 
the lettar of October 9, 1972 (Kheel Exh. M) "Twin Disc 
gave plaintiff the option and he failed to exercise it." 
The letter speaks for itself, and it is clearly not the 
six-month option the agreement provided for, nor is it an 
option to acquire the "then outstanding shares of Lem at 
a price and upon terms not less favorable than the terns 
of such contemplated transaction." (See par. 10 of Kheel 
Exh. K, pp. 25-26.) The offer is one to sell the assets 
forthwith at the arbitrary value of $155,000, coupled with | 
the demand that Everett and I accept one year's salary 
in exchange for releasing defendant of all contractual 
obligations. This was clearly not a compliance with the 
agreement . 

23. Among the inter-office communications I 
learned about due to the discovery granted by this court, 
is a confidential report by defendant's Secretary, Mr. 

R. T. Howell, addressed to Mr. Gibson and Mr. Batten, 
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dated January 5, 1970, in which among other things he says 


thet Twin Disc was obligated by the stock purchase agree- 
ment to give six months notice of any action by Twin Disc 
to dissolve or sell any part of Lew, or in any way to 
alter the corporate identity or owmership of Lem. In the 
event of such contemplated action on the part of Twin Disc, 


then Frank Lowell and Robert Everett, have, for the seven 
year term of the Contract, the right of first refusal to 


purchase all of the stock of Lem at the most favorable 
price end term bagis." And he adds: "I believe we have 


to be very cautious in how we deal with this situation, for 
if we look like we ars going to give up on Lem, there 
could be a texptation on their part to not move «end on 
their new encoder development, figuring they could buy the 
whole company back from us for a song." 

24. On p. 16 Mr. Kheel says thet the state 
court action is dispositive of the issue that defendant 
was justified in closing Lem's business dow. There is 
no basis for saying that, for it was the stock acquisition 
agreement which explicitly provided for my right to the 


6-month option in the event of dissolution or sale of all 
or any of the assets of Len, not the employment agreea:nt, 
whieh is all that has been passed upon. That question 
was not end could not have been litigated in the state 
court. 

25. Mr. Kheel says, inaccurately, at . ‘7 that 
I testified that I "did not accept the option." My testi- 


mony /@s only that I did not accept the proposal centeined 
in Kheel's Exh. H -- not "the option," for there was no 
such option. 


i 
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26. Mr. “hee. in per. 19 (p. 18) claims that in 


order to show that this motion wes not unduly delayed that 
I have misled the Court by asserting that the informatioz 
upon which this motion is predicated we. only discovered 
after the trial of the state couct action. I made no such 
contention and -ertainly did not intend to mislead the 
Court. What I did and still do claim was that nearly all 
of it was unknown to me when the original complainc was 
filed, ard was only discovered in August, 1973, upon the 
discovery ordered by this Court, but that I delayed making 
this motion wicil I knew the final outcome of the state 
court action, which I believe was the proper thing to do, 
for othérwise ay original comglaint would have sufficed. 
And then I :oved as premptiy as poesible -- within « sonth 
after the Ceurc of Appeals hed denied ay application to 
that court. 

27. As te ay proposed Second Cause of Action 
there has been importent new cvidence discovered, evan 
since the trial of the state court action, consisting of 
the fact that Everett, its principal witness against me, 
who ostensibly was discharged for cause by defendant at 
the same timc I was, is now in the employ of defendant, 

a fact he admitted when, in July, 1974, I saw hia at the 
Lem premises packing its material, and again subsequent to 
my recent visit to speak to Mr. Batten, when I saw hia 
packing during two days all ite materials for shipment in 


trucks to Racine and supervising its removal to Racine. 


Also in the discovery proceedings in August, 1973, it was 
learned by me that immediately after his supposed discharge 
he was actively engaged on behalf of Twin Disc in endeavor- 
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ing to sell its assets, as evidenced by « letter cf his to 


Twin Disc, d«tad November 14, 1972; also that in March, 
1973, he was writing Twin Disc, complaining that he was 
entitled to a better offer of settlement than had been 
offered to me, saying "I have not asked fcr more than was 
agreed upon." Also there was revealed the fact, unknown 
to me when I filed ay complaint here that subsequent to 
Twin Disc's determination to dispose of Lem, Gibson came 
to New York by pre-arrangement and secretly met with 
Everett, prepared with a tape recorder, and at a hotel 
took a tape recording of a long conversation with cverett 
directed towards his complaint ageinst me, and also that 
illegal tape recordings of telephose conversations with 
both Everett and me were had and transer!' 2 ior the use 
of Twin Disc's attorneys. Cumulatively all of this would 
be persuasive, when coupled with the letter called "Lem 
Divestiture Strategy" as proof that my discharge vas 
angineered by Twin Disc in bad faith in order to get rid 


of its obligations under ite guaranty agreement and stock 


acquisition egreement, which otherwise would have survived 
the termination of Lem's business. 

28. I therefore ask the Court to grant ay sotion 
to amend, and to deny defendant's moticn, which becomes 
moot in the event that my motion is granted; and in any 
event to deny it with respect to my original third cause 


of action. 


cen: = =— ly | > RRR NS 
Sworn to before me this 
\,>¥ day of November, 1974. 


ae 
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EXHIBIT | - LETTER DATED FEBRUARY 26, 1971 ANNEXED TO FOREGOING 
PERSONAL ARE CONFIDENTIAL, AFFIDAVIT. ii 


‘oer. cen are 


——————s 


5 2 . het -& G 
~ANTER-OFFICE (COMMUNICATION eli 


THIN DISC, INCORPORATED 
Racine, Wisconsin 


26 February 1971 


TO: Mr. .John H. Batten 


SUBJECT: LEM INSTRUMENT CORPORATION 
* Ref.: Your memos 2/18/71 and 2/24/71 


Pursuant to our discussion Thursday, I am not the least bit ready to throw 
fn the towel on LEH yet. Before giving my reasons, let me first comment on 
Roger's memo of 16 February and then on Kellogg's nigmo of 1 December. 


I take the responsibility for the negative attitude toward any sugsestion 
that LEH undertake a Twin Disc project for electronic controls at this time 
for the following reasons: nf 


| a. By contract, we have made Frank totally resppasible for a protit 
center and egreed to pay an addf€fonal sém for his ‘company in 
relation to his meeting certain sales and profit targ-ts over 
a seven (7) year period. 
b. Any dilution of his efforts to meet his own Product Sales and 
. profit forecasts reswiting from a directive by Twin Disc couid 
‘\ + be interpreted as a violation of our contract agreement. 


c. A Twin Disc project for an electronic governor is a minim two 
year effort before reaching a market of limited volume entailing 
further financial outlays before comercial success. 
Franti: Lowell and Joe Samuel both have the engineering capabili: / to desion such 


@ governor but probably would need some degree of familiarization with the 
applicetion requirements before a practical design would result. 


I would welcome the placement of such a project at LEM Lut -- only after they 
have proven to us thst we made a good acquisition in July 1958. 


You have, I believe, a copy of J. Kellogg's meso to Gordon Danhof wherein the 
followine statement is made ..."it cppcars that the encoder that LEM offers 
is too limited for what the machine tool users are expecting today." 


% ° 
In general, and from Kellogg's point of view, the statement is correct. 


iehi Abed Livueeh oft vt Ltd Vath Des ae ° qu pun iaet 
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Specifically, ‘the statement is in error because it is the lack of adépting 
devices frow LEM to weet the machine tool user's requirements that os tabi tshes 
the limitations -- not the encoder. 


Kellogg points out that the encoder, if attached to the lead screw, requires a 
10 pitch screw which no one hes. Therefore the machine tool user requires a 
retrofit packace complete with its own drive adaptor for ecch axis, such as 

the rack and pinion (Exhibit "A") or steel tape (Exhibit "B"), a pedestal stand 
with readouts for each axis (Exhibi’ "c") plus the encoder for cach axis. 


Attached as Exhibit "D" is an interesting story on Parametrics and their comp Tete 
retrofit system 


LEM cou). use the same approach at the expense of considerable aditional engineerts: 
time and tooling expense. 


It has been mutually agreed by Frank Lovell and Twin Disc that ne would get LEM off 
the runway with the product he currently has designed. 


He believes he can do it and so do I: 


Frank will have been with us three years this July 1971. The first thirteer months 
was concentrated on clutch sales and that story is well known to atl of us. The 
clutch line is not dead but it will require more whic and space programs to 

; make it interesting. 


a. 


hey encoger progran, a comiercia oveaist which offers us an excellent opportuni iy 
to enter new markets with new products, was conceived in August 1969, depugged 
and declered ready for production by April 1970 and first shiprent mace to 

Kaiser Aluminum in September 1970. Today's shipment cf a $2500 order brings total 
sales this year to $17,000. 


This A AS twelve months from conception, through design, test, redesign, ts 
first commercial sales of a pilot unit which compares most favorably with our 
project track records. When yo8 credit LEM with being somewhat o, an unknown in 
their market place covpared to our stature in our markets, their record looks 

even better. 


LEM is currently in the position of having sold pilot units to at least five OE . 
accounts from which we expect repeat orders as follows: 
Anticipated 
Customer Sp System Price. Repeat Order 
Kaiser Aluminun $ 2,000 - 10- i sys tens 
Western Electric 1,500 
Butler tifg. Co. ' : "1,043 WV . 


Inquirics resulting in actual quotations are quickening in pace so that between 
new pilot sales and repeat orders plus just a little luck on timing, we can 
realize $105, 090 sales by 30 June 1971. 


The custener doesn't install the encoder inmediately upon receipt and then requires 
in-house testing befare he is ready to go with repeat orders. 


43 A ‘ 
oaae say 26 Feb 7) 


LEM has ‘an excellent encoder and it is about to fly. 
This 30 June 1971 after three years, we will have approximately $500,000 


invested, including the purchase price. This compares with some of our own 
procuct projects and I just can't see throwing in the towel at this point. 


> 


If we do, I'm afraid we would almost have to give the company back to Frank 
and Bob right at a tine when it is ready to go and then we would look real 
foolish. This Statement is based upon the "Employment" agreenent contained 
in the purchase contract shich could cost us $259,000 for the remaining four ° 
il plus one yeer at 50°; Salary base. 


7 am tneeting with Frank. Monday and Tuesday preparatory to the Board meeting 
and, hopefully, will present more significant. ‘inforiiation at the meeting. 


I will meet you at Providence Airport Tuesday evening. 


W. B. Gibson 


% 


——. 


| 
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EXHIBIT 2 - LETTER DATED JULY 1, 1971 ANNEXED TO FORE- 


GOING AFFIDAVIT copies: Mr. Join H. Batten 


——~ Mr. R. T. Howedi 
Mr. 


1 duly 187) 


Hr. Richard S. Gibhs 

Giubs, Rovrr & Fifield 

787 Herth brecussy 
Milvecukeo, Miscconsin 53202 


Dear Lick: 


esi are baie transcripts of rv phone celis of tuth fsb 
fayett and Fra c Lavell that provice the raat of the con 

vi Wsetions but = not t:112 the story as Ws 

{tself. 


Y will te hack in ff 
e411 knoe tors proc 
yeu to daterine ve 
tape recor di octe 


acire late next week and Evi 
iseiy wnen by duly G@. San w weenie 


& ny 
ik { 
en you would bike to Visten te the ecival 


I have Gifor. ed John Fatien thet you now are ecare of hie dccition 


to dispose of LEN apd thet you will proceed rare Soricusty with 
your stucics atier duly 4. 


I have also infovied dohn that you are aware ef ry trterest in 
deterainine an aiterpeic sojutie: sione tee Lincs ef Tocning 


+ 
. 
oit Frenk sud hiring a cometend parson ta rancee the Dusihls%. 


Ip order to previce you with a svabl ence eb taicieation paren 
is tho besis for ny ceccera, Ic. enclosing @ copy ev hy latest 
report ca the. Encoder market Gotan 22 dune lovi. 


—E 


Ae you well know, dchn's wishes ore ty comtneé but I fest very | 
stroncly int ho "should have ad) ii/ets on hind lefern caring to 
a fine! couctucicon. 


s 


E. facten 


E&G 


Have a vonderfel 4th and Twit) be in touci with you shortiy thiveatter. 


Stiesaly, 
TUIN CISC, TicenPunated 
Wilton tc. CiLsena 


Frus Abad 
Corperave ove} Cpe P 
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ata Gee wk ee ee x 
FRANK LOWELL, 

| Plaintifé, 

| -against- 
TWIN DISC, INCORPORATED, : 


Defendant, 


car | STATE OF NEW YORK) Si nel 


> «688.: 
COUNTY OF NEW YURK ) 


| 
| 


to this Court, under penalty of perjury: 


|REPLY AFFIRMATION OF SIDNEY S, BOBBE (Filed December 2, 1974) 


72 Civ. 1582 (J.M.) 


REPLY AFFIRMATION 


| SIDNEY S. BOBBE, attorney for plaintiff, for his 
reply to the affidavit of Robert J. Kheel, ksq., affirme 


1. At p. 11 (par. 14) Mr. Kheel claims that 
plaintiff hag changed the thrust of his action by the pro- 
posed emended complaint from one besed on a guaranty of 


the employment contract. to one for alleged breach of the 


stock acquisition agreement. This is wholly inaccurate. 
True, plaintiff has sought to withdraw the first two 


causes of action, which are based on guaranty of perforn- 


| posed Third and Fifth causes of action. 


| ance of the employment contract. But the original Third 
ia of ection asserts a claim based on the stuck ac- 
| quisition agreement, and that claim is being reasserted 
| in the proposed amended complaint, split up into the pro- 


As to them, there 


ie certsinly no change of thrust. And, in addition, the 
proposed First cause of action asserts an independent claim 


| of ec »+reach by defendant of ite agreement ''to vote its 


| shares of LEM stock to elect Lowell to LEM's board of 


| directors during the life of this agreement,'' 
i 


?* 
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2. Mr. Kheel asserts (p. 13) that "Iwin Disc 


nf 


is entitled to rely in justification of plaintiff's re- 
moval 1s a director upon the same evidence of plaintiff's 
shortcomings adduced at the State trial." ‘that pro osition 
cannot be sustained. In the first place, the question of 
Twin Disc's breach of its agreement to keep plaintir£ on 
LEM's board of directors was not in issue in the action 
ageinst LEM, and, moreower, ii: sould not have been in issue 
there, Therefore, it was never passed upon. The share- 
holders’ (Twin Disc's) resolution ordering plaintiff's 
renovel from 1.EM's board was stated to be "in the best 


interest’ of Twin Disc, as the shareholder of LEM, Secondly, 
a fact found in e former action estops proof of the same 
fact in a later action only where there is either an 
identity of parties in both actions or privity, and there 

is neither here so far ac the contract to keep plaintiff 

on the board is concerned, Thirdly, if there were true 
"shortcom’ igs" established in the action against LEM, 

those sho. ccomings did not act as the »asis of plaintiff's 
removal from the board, The termination of his employment 
was voted by the board only after he had been improperly 
removed therefrom and his voice as a director stilled. 

it was for the board, with him as a member, to decide 
whether any shortcomings were sufficient cause to terminate 
the employment and plaintiff would have been entitled to 
participate in that decision if he had not been improperiy | 


removed. The board after due deliberation could well have | 
decided thet whatever his shortcomings were they were in- 
sufficient cause for his discharge. 

3, Plaintiff will be prepared to show on a trial | 
that Mr. Gibson admitted when examined before trial in 
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| this action that the decision of the board, even in the 
| 


enforced absence of bé_h Lowell and Everett, was only 
"fairly unanimous", It will also be shown that Gibson | 


| for plaintiff's discharge by LEM was that LEM had not 


testified on such examination that the "primary cause" 


| achieved success even though there was no contractual obli- | 


gation for plaintiff to achieve success. It also will be 


shown that the real basis for the dismissal of the con- 
| plaint in the State court wes not because plaintiff had 
| breached his contract, but for other ressons, not in issue 
in the case, the lack of financial success ani plaintiff's 
|| alleged “incompetence” although no such defense was either 


pleaded or proved. The discherga was based principally 
upon the fact, as argued by the respondent in the Appellate 
Division, that the company hed lest money, even though 
those loedwe were admittedly due to the nature of the 
business, wiich was to develop and market a new, highly 
techaical product, and ai though there was no contractual 
obligation not to lose money, and me causel connection 
shown between such losees and any act of plaintiff. 

4, Additionsl proof thet plaintiff's discharge 
was not the fruit of any contrectwal breach by him is the 
testimony on the trial by Mr. Batten, defendant's president, 
that his decision as s member of the LEM board to dis- 
charge plaintiff was because of the failure "to meet the 
anticipated goals" (p. 381) even though he could find no 
provision in the contract which obligated plaintiff to 
reach any “anticipated” goals, and nothing in the contract 
to the effect that LEM would "achieve success", Plaintiff 
therefore has adequate proof to show at least prima facie 
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that if he had not been removed from the board in defiance 
of the agreement to keep hia there, the board would not 
have voted to discharge him or to terminate LEM's business. 
5. At p. 16 Mx, Kheel correctly states that 
paragraph 23 of the proposed amended complaint errs in 
saying that the guaranty of continued employment by plain- 
tiff in New York is contained in the stock acquisition 
agreement, when in fact it is contained in the "guaranty 
agreement", This error was inadvertent and I ask permis- 
sion to amend the phriseology of paragraphs 22-24 so that 
they then would read as fcllows: 
defendant as disposed of L Ean, either through 
of assets or through sale of controlling 
laterest in its stock. 


"23. That by th 


to intifg 
gong 
P 


ew pow dl City or 
enployaent con:ract, 
tiff bas failed, re- 
to make such 
or oap availante ce My ney me ia 
) 3 
mnage to the fh. mr ayw y (250 boo.” 
6. I co not believe that thie change in the alle- 
gations present any different qusetion of lew than that 


res eases: camer 


presented when it wae mistakenly referred to as a breach 
of the acquisition agreement. The clause in question, 
while contained in the so-called guaranty agreement, is 


entirsiy independent of the guaranty of performance of 
LEM'y contrast. 


Dated, New York, #.Y. 
Bovember "2. 1974 


ty 
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PLAINTIFF'S RESPONSE UNDER RULE 9(g) (Filed December 2,1974 


UNITED STATES DISTRICT COURT 
RiSTRRN DISVZRICT OF NEW YORK 


72-Ceo 1§82 Jb 
ee —X 
FRANK LOWELL, 
Plaintiff, 
-against- 
TWw1I-! DISC, INSORPORATED, 
Defendant. 
x 


EE A SR 


Response Under Rule 9(¢) 


Plointiff, for his response under fule 9(g), alleges: 


(1) Denies Items 8, il, 12, 13, and 14 of defendant's 
statoment. 


(2) Denies itema 15 and 16, but refers to the con- 
tenes of the letter referred to in item 15 for its contents; 
and . einai admits that he did not aceept the offer contained 
therein. 


New “York, November 27th, 1974. 
Atterney for “pieintiff. 


25 W. th Street, 
New York, N.X¥. 10019. 


REPLY MEMORANDUM OF DEFENDANT TWIN DISC, INCORPORATED 250a 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


LLL AS AS ED SS PSP SS SP ED a aD oe OD OP OD ae Om eae oe oe oe oe ee eee ewe ee eee ewes oo x 
FRANK LOWELL, : 
Plaintiff, : 72 Civ. 1582 
(J.M.) 
~against- : 
TWIN DISC, INCORPORATED, : 
Defendant. 
2 ne Oem oe ow ww we ow ww ww os ee eee ewe ae x 


REPLY MEMORANDUM OF DEFENDANT 
TWIN DISC, INCORPORATED 


Argument 


No genuine issue of material fact remains 
for trial, and summary judgment should be 


granted in favor of defendant. 


Plaintiff denies outright the following items of 
defendant's Rule 9(g) Statement: 


"(8) Between July 3, 1968, and October 9, 
1972, Lem incurred substantial losses aggregating 
over $256,000. 


* * & # 


(11) Between July 3, 1968, and October 9, 
1972, defendant gave Lem $482,000 in capital. 


(12) At its own expense, defendant hired 
a salesman ,Gordon Danhoff, to help Lem. 


(13) Plaintiff breached his employment 
contract with Lem and was legally and justifiably 
discharged. 


(14) On October 9, 1972, defendant justifi- 
ably terminated Lem's business operations." 
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However, the facts asserted in Nos. 8, 11 and 12 


were established by uncontroverted testimony in the State court 
action.* Moreover, as discussed more fully in the Kheel Reply 
Affidavit (9193-9), the decision against Mr. Lowell in the State 
court action conclusively established the propositions asserted 


in Nos. 13 and 14 of the Rule 9(g) Statement. 


With regard to the propositions asserted in Nos. 15 
and 16, plaintiff in effect admits he did not accept Twin 
Disc's offer to him to repurchase Lem. He urges, however, 
that it was not an "offer", but only a "proposal". Whatever 

ts name, it is obvious and undisputed that plaintiff declined 
an opportunity to repurchase Lem. He cannot now avoid the 


impact of this fact. 


Plaintiff obviously is unhacopy with the record in 
the State court action. He certainly Ought not be proud 
of the evidence presented therein of his mismanagement of 
Lem. But the State court decision stands, and Lowell cannot 
dismiss in cavalier fashion the undisputed evidence presented 
in that action. There Lowell had full opportunity to litigate 
t'. reasons for his discharge by Lem and the circumstances 
th 2of. The assertion that Twin Dise cannot benefit from 
the results of the State court action is in reality an attempt 


RE 


* For the Court's convenience the text of such testimony 
is annexed as an addendum to this Reply Memorandum, 


sail 
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to thrust upon this Court a concept of "mutuality of 


estoppel" that has long been rejected under New York State 


law. B. R. De Witt, Inc. v. Hall, 19 N.Y. 24 19%, 347 (1967); 


Israel v. Wood Dolson Co., 1 N.Y. 24 116, 119-120 (1956). 


In this situation, the failure of vlaintiff - who 
argues essentially that he is not bound by the State court 
determination adverse to him - to come forward with affirma- 
tive evidence to controvert the showing made by defendant 


requires the grant of Summary judgment in defendant's favor. 
Conclusion 


For all of the reasons set forth hereinbefore, the 
Court should grant the motion of defendant for Summary judgment 


dismissing the three causes of action set forth in the Complaint. 


Respectfully submitted, 


WILLKIE FARR & GALLAGHER 
Attorneys for Defendant 

1 Chase Manhattan Plaza 

New York, New York 10005 
(212) 248-1000 


MARK F. HUGHES 
ROBERT J. KHEEL 
RICHARD L. FELLER, 

Of Counsel 
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Addendum 


Mr. Batten testified as follows: 
"Q Did Twin Disc infuse any capital into LEM? 


A After the original acquisition we Dus in an 
additional $482,000. 


*# * # # 


Q Now, Mr. Batten, are you generally familiar with the 
operations of LEM between 1968 and 1972? 


A Yes, sir, I am. 
Q Was it < successful operation or not? 
A No, unfortunately, it didn't prove to be a success. 


Q Can you tell us briefly and in a general way wnat the 
Operating losses were? 


A We, over a period of four years, loss something like 
$255,000. That was through the '72 year end. 


And you are talking -- 

June 30, 1972. 

You are talking about direct operating losses? 
Direct operating loss of $255,000. 3 


Were there any other losses? 


» © > © PF ® 


Well, there were unrecovered expenses met by Twin 
Disc. Did you wish those enumerated? 


Q Please. 


A We early in the game asked Mr. Gibson to function 
as chairman, so much of his time for this whole period was 
devoted directly to aiding and supporting LEM. L=™ had a 
small organization. They were operating on a limized budget. 
Twin Disc paid Mr. Gibson full salary, of course, while he 


spent most of his time for four years trying to help LEM. 
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We also hired Mr. Danhof. I forget what date we 
employed him, but I recall it was about 1970 or fo Pe 
record will have to make that clear. We paid Mr. Danhof 
full sala~y and expenses as an aid to Mr. Lowell so that we 
would have another qualified trained salesman available to 
help Mr. Lowell spread the product, the sales effort, over 
a wider market recognizing that Mr. Lowell was running the 
business and did have to Spend a part of his time at home 
in the office running the business. 


So these expenses, of course, are not reflected in 
the direct operating loss. We contributed them because 
we felt we had a program that justified this support without 
penalizing Mr. Lowell's own budget. 


We also did give him strong advertising support out 
of the Twin Disc budget." (App. 345, 349-350.) 
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REPLY AFFIDAVIT OF ROBERT J. KHEEL IN SUPPORT OF MOTION 


UNITeD STATES DISTRICT COURT 
EASTER DISTRICT OF WEW YORK 


a 


(9+ 


Ee 4 
FPRA.Un LOWELL, 
Plaint_ ff, : 72 Civ. 1582 
(J .M.) 
-azainst- 
REPLY AFFIDAVIT 
swiss DISC, INCORPORATED, 
Defendant. 
—_ ee ee ee ee ee ee eee eee ee ee ee ee ee ee ee xX 
STATS OF NEW YOR ) 
ss 
COUNTY OF NEW YORS.) 


1. I em an attorney-at-law duly admitted to practice 


4 


in tnis Court and in the Courts of the State of New York. I 
submit this Reply Affidavit in support of defendant's motion 
for partial summary judgment and in opposition to plaintiff's 


motion for leave to serve an Amended Complaint. 


2. Platntiff agrees that the first two causes cf 
action in his original complaint are barred by principles of 
res judicata and surety law. Nevertheless, central to plain- 
Dly papers is the untenable assertion that the de- 
cision in Frank Lowell v. Lem Instrument Curp., Index No. 


73-1733 (tne "State court action"), does not stand four square 


8s 
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Tor the proposition that plaintiff breached his employment 
contract with Lem and that he was justifiably discharged. For 
example, plaintiff urges that: 


"Consequently, the decision of the State court 
could well be found to have been based solely 
on the failure of the company ‘to meet its 
anticipated goals,' which does not imply any 
breach of my contract." (Lowell Aff. p. 3). 


"There was not an iota of proof or any finding 
chat. any supposed ‘shortcomings’ of mine 
caused a dollar of losses." (Lowell Aff. p. 7). 


"it was never alleged or proved in that action 
tnat I did not perform 'competently.'" (Lowell 


"tne real basis for the dismissal of the complaint 
in the State court was not because plaintiff had 
breached his contract, but for other reasons, not 
an issue in the case.... The discharge was based 
principally upon the fact, as argued by the respon- 
dent in tne Appellate Division, that the company 
had lest money...." (Bobbe Affirm. p. 3). 


Apvarently, even now the plaintiff refuses to 


recognize that it was his mismanagement which caused Lem's 


substantial losses and personnel problems and that it was the 
evidence of nis incompetence which justified his discharge and 
persuaded the jury to find in Lem's favor. Instead, plaintiff 
deludes himself and attempts to mislead this Court by urging 
that Lem relied tn the State court action solely on the fact 


of tts losses as support for his discharge. 


4, Lem never urged that its enormous losses per se 


fustified plaintif*'s discnarge. The Court's charge to the jury 
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ap.oyn rent,... if the losses were sustained for 
nv 2asonsother than the failure of Plaintiff 
aithfully and diligently perform his duties, 
na ais best efforts to the Lem Corporation, therf 
=2y not be held responsible for those losses, 
1S che fact of the losses, that losses were 
neurred alone would not be a breach of the 
moract by the Ple:ntiff." (App. 536-537). 


-rere is no need to speculate as to what the issues 
=vate court action, as plaintiff tries to do. 

zr. 3). In its Amended Verified Answer (Kheel 

app. 12-13),Lem detailed eleven specific shortcomings 


anc pleadec that plaintiff had breached the em- 


ogreenent and was discharged for cause. As indicated 


' 
{ 
1+ 
lw 
~~ 
. 
‘D 


e-Sidavit in support of this motion (Kheel Aff. 
azcvensive proof of these shortcomings was put in 
trial in the State court action. After Lem rested 


“€ -oart denied plaintiff's motion to dismiss, for 


a 
nwa *¢ 


proot, tne eleven specific shortcomings. (App. 497-503). 


72> proper instruction, then found in Lem's favor. 


i 


, Dlaintiff persists in claiming that Lem 
s22 nor oroved his incompetence and mis- 
=". tne State court action. The State court 


Arc. 522-561), together with the Court's denial of 


-2f's moticn to dismiss, put to rest any such claim. In 
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collateral estoppel. as set forth more fully in defendant's 
memoranda of law, plaintiff is now fully bound by such con- 
clusive proof of his incompetence and of the reasons for Lem's 
losses, and he cannot now use this Court to relitigate his 


Gistorted and discredited views. 


6. Plaintiff's proposed first cause of action reduces 
itself to simply this: he urges that his removal as a director 
of Lem was in breach of Twin Disc's obligation contained in its 
guarantee of the employment (Kheel Aff. Ex. L) to elect him 


a director of Lem, and that this removal denied him "a right 


to be heard oefore such a decision was made." (Pl. Reply Mem. 7). | 


But principles of collateral estoppel car plaintiff from now 
urging that Twin Disc was not justified in removing him as 

a director of Lem. The very same ample evidence which 
Justified the directors of Lem (all employees of Twin Disc) 

in discharging plaintiff as an employee, Support its decision 
to remove him as a director as well. Moreover, plaintiff 

is disingenuous in urging that an opportunity to be heard 

would have prevented his discharge. Twin Disc, the sole share- 
holder of Lem, had determined that plaintiff had mismanaged Lem 
and that Lem's business should *e closed down. Its decision was 
vindicated by the jury. In short, since the sole shareholder 
delieved that it was in the best interests of Lem to remove 


plaintiff as a director of Lem and to discharge him thereafter, 
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th 


at result would have obtained regardless of anything plaintirr 


could then have Said, 


7. No matter how often Plaintiff closes his eyes and 


Wishes, the State court decision ad 


verse to him will not go 


| 
He has litigated the issues of his competence, Lem's 
{ 
| 


away. 


losses and the reasons Por his discharge - and he has lost. 


This singular fact infects and vitiates the third Cause of 


action in plaintiff? 


S original complaint and all of plair i ‘f's 


other claims 


in the proposed Amended Complaint, each of wh: a 


reveatsand realleges 


the proposed first cause of action, 


8. 


Plaintiff asserts that the acquisition agreement 
(Kheel Aff, Ex. K) 


and the employment agreement (Kheel Aff, 
Ex. J, ) were separate end distinct and the State court action 


dealt expressly only with the latter document, But, the claims 


raised by plaintiff here, or essential elements thereof, either 


actually were asserted in the State court action or could have been 


so asserted. Thus, evidence concerning the persistent lack of | 
| 
profitability on the part of Lem was introduced in connection with 


the consideration in the State court of vlaintiff's shortcomings, 


Such evidence - not disputed by plaintiff then or now - conclu- 


Sively establishes the vacuousness of plaintiff's claim here for 


additional payments in accordance with tne terms of the acquisi- 


tion agreement and the absence of any obligation on the part of 


Twin Dise to find alternate emoloyment for plaintiff, 


9. In response to the detailed record made by defendant 


-5- 
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on this motion, plaintiff has failed to come forward with any 


facts indicating that any genuine issue of material fact remains 
for trial. Instead, he submitted a petulant and rambling 
afficavit replete with self-serving statements and gross dis- 
tort-ons of the evidence at trial in the State court action. 

In essence, he seeks to relitigate the same issues in a different 
forum in the hope that somehow, some way, this Court will offer 
him a more sympathetic ear. Under these circumstances, the 

grant of partial summary judgment in favor of defendan. is 


fully warranted. 


WHEREFORE, it is respectfully submitted that partial 
Summary judgment dismissing the three causes of action alleged 


in the Complaint should be granted in all respects. 


(- 


Robert/y. Kheel 
Sworn to before me this 


5th das; of December, 1974. 


3 cs 
pe ae Ud, HA ter 
wy neha Ve 


ary Public 
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AFFIDAVIT OF JOHN H, BATTEN IN SUPPORT (© MOTION 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK : 


LE SF LENS PP AD AP OSE ED EN US SS SD ED Gh ep a GbE OD SP Om ed as a een Gb ab ones een en xX 
FRANK LOWELL, $ 72 Civ. 1592 JM 
Plaintiff, 
~against- 
AFFIDAVIT 
TWIN DISC INCORPORATED, 
Defendant. 
ne ee a a SR SE eh SI Sa-i oan in aly abwaelb aan ee Gly alo lh adalah o nici aibidieh east aed x 


STATE OF WISCONSIN ) 
( SS: 
COUNTY OF RACINE ) 
JOHN H. BATTEN, being first duly sworn on Oath, 


deposes and says: 


1. I am President of the defendant, TWIN DISC 
INCORPORATED, ( Twin Disc") and have been President of said 
defendant since 1948 _. I am also, and have been since 1968, 

a Director of LEM Instrument Corp. I am familiar with the 

matters hereinafter stated by virtue of -he aforesaid positions 

and by virtue of having attended the trial in the S..preme Court 

of the State of New York, County of S.iffolk, of the action entitled 
“Frank Lowell vs. LEM Instrument Corp.," Index No. 73-1733. 

I submit this Affidavit in Support of Twin Disc's motion for 


summary judgment and in Opposition to plaintiff's motion 


for leave to serve an amended complaint. 
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2. I have reviewed the affidavit of Robert J. Kheel, 
Sworn to the 5th day of November, 1974, and hereby adopt and 
coniirm each of the averments contained therein. 
3. In particular, I wish to emphasize that the 
Stock Acquisition Agreemen., which is attached as Exhibit K 
to the Kheel Affidavit, and the Employment Contract, which is 
annexed as Exhibit L thereto, were executed as part of a Single 
transaction. There would have been no employment contract in 
the absence of t + acquisition of stock and there would have 


been no acquisition without the employment contract. 


WHEREFORE, it is respectfully rec ested «x 
Twin Disc's motion be granted in all respects, and plaintiff's 


motion he denied. 


Sworn to before me this 
/3exz. day of November, 1974. 


amit } 
Pag ee, 


— 


Notary Public, State of Wisconsin, 
County of Racine 


My Commission expires: 
ty Commizsion Exzires March 23, v2 


(Notarial Seal) 


Ww 


Ld ' 
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PLAINTIFF'S REPLY AFFIDAVIT (Filed December 16, 1974) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


-—- = = = es & F&F ooo relUcrmlmlCUCOUCUClUCOUCUOUUCU x 
FRAVK LOVELL, : 
72 Civ. 1582 
Plaintiff, 
- against - : REPLY TO BATTEN AFFIDAVIT 


TWI') DISC, LACORPORATED, 


Tl efendant. 


COUNTY OF ‘IEW YORK ) 


8S.: 


FRANK LOWELL, being duly sworn, deposes and says: 


l. J have read the affidavit of John H. Batten, verified 
! 


November 13th, 1974, and make tnis effidavit in reply 
thereto. 

While it is true that the employment agreement was executed 
at the same time as the stock acquisition agreement, they 
were not made or intended to be dependent on one another. 

‘f it had been the intention to make them such, there is no 
reasc:: why it was uot so stated. 

The stock acquisition agreement was separately and indepen- 
gently negotiated with Twin Disc by me; and so far as I was 
concerned there could very well have been a stock acquisition 


acreement without any employment agreement. 


sworn to before me this 
JG day of Tacember, 1974. Frank Loweil 


wot ary M8 Ms... 


NOTARY PUBLIC, State of New York 
Ne. 03-8700275 - Cual. in Bronx County 
Certificate filed in New York County 
Term Expires March 30, 1976 
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UNITED STATES DISTRICT COURT 


i} 
|| EASTERN DISTRICT OF NEW YORK 


[nsec reece eee x 
| FRAN LOWELL, 
| Plaintiff, g 
| - against - : 72-C-1582 JM 
| TWIN DISC INCORPORATED, : 

Defendant. : 
ae 


f RE MEMORANDUM OF NT 


Defendant, in its reply memorandum, has taken 
issue with plaintiff's refusal to accept certain statements 
! contained in response to defendant's enumeration under 
! Rule 9 (g). Those refusals are all justified. 
| Thus, item "(8)" charges that Lem incurred "sub- 
| stantive losses aggregating over $250,000." Yet the 
| eeaiaiiiiiies annexes an extract from Mr. Batten's testimony, 
, Wherein he testified only that there were "operating losses" 
or the more than four years of operation, but a large 
| pare of those o;erating losses was due to the abandonment 


, by all concerned of the original principal product made by 


" Lem and the development of an entirely new product. 
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"Operating losses" therefore | was not : the . same as "Losses" 
‘ithout qualification. 
Moreover, Batten did not testify, nor was there 


| proof, that the "operating losses" were over $250,000. 


|| Nor was the amount of the losses ever relevent or ever 
decided, and certainly not relevant to the issue now 


| presented. 
} 
t 


| 


|| because the proof did not show that defendant "gave" L 
| 


As to item "(11)" plaintiff challenged it, 


$482,000 in capital. Part of what defendant paid over 

| to Lem was in the form of loans and the rest capital 

| tovesteent. Here, too, it was not and is not relevant. 

As to item "(12)" plaintiff disputes thet Denhof 
| was hired to help Lem or did in truth help Lea. 

As to item "(13)" the denial is of the breach of 
| the employment contract, while admitting that the State 
Pare was based on a justifiable discharge; and that is 
why plaintiff has dropped the original first two causes of 
action. 

As to item "(14)" there was no issue presented 


qi 
i any time or decided, as to whether or not "defendant 
! 


p Seeeaeaeney terminated Lem's business operations," and that 


in one of the important questions still to be decided. Yet 


- 2 
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defendant brashly asserts that it was "conclusively 


established." 

As to items "(15)" and "(16)" defendant has 
resorted to sophistry in saying that plaintiff admits that 
he did not accept the offer to sell to him and Everett the 
assets of Lem (represented by Exhibit A annexed to the 


original complaint). But such an offer was not what the 


stock acquisition agreement called for, which was a six- 


| 
| 
: 
| 


| month option to match the best offer received by defendant. 
| These items were therefore highly irrelevant to defendant's 
|| statement under Rule 9 (g) and plaintiff properly refused 
| to accept them. Nor was the question ever decided in tae 
State Gourt, because it was not in issue. 
| Defendant claims that “plaintiff's assertion 
that Twin Disc cannot benefit from the results of the State 
' Court action is in reality an attempt to thrust upon this 
Court a concept of ‘mutuality of estoppel’ that hes been 
| long rejected under Mew York State law." 
In the first place, plaintiff is not attempting 
to escape the result of the State Court determination where 
| it is applicable, as it is with reference to the first two 
original causes of action, which have been dropped. It 
is ap..icabie there, because the same identical issue would 


4 
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Lem was justified. But not so as to an issue not decided in : 


the action against Lem and which could not ksve been decided | 


‘in that action. Therefore, plaintiff does not have to, and 


, definitely rejected the doctrine of mutuality, the driver 


, of plaintiff's vehicle had recovered a judgment against the 


does not, invoke the doctrine of mutuality, which is no 


longer the lew in New York. 


But it is still the law, as stated clearly in the 


very cases that réject the doctrine, that the issue decided 


in the prior action must be identical with that presented fin | 


, the subsequent action. Thus in the case of B, R. DeWitt, Inc 


(19 N.Y. 2d 141), in which case the Court of Appeals 


| defendant for negligence, and it was held that the pleintiff 


‘was entitled to summary judgment when he sued for damage to 


| his truck, because, said the Court of Appeals (at 19 N.Y. 2d 


143} “the issue in both the former action and this were | 


| identical -- that both cases turned on the findings that Hall 


: 


| 
| 
i 


was negligent and Farnum was not" and that "the determination 
of those issues binds Hall." 
And in Solwartz v. Public Administrator, 24 N.Y. 
65, 71, Judge Keating put the question succinctly by saying: 
"New York lew has now reached the point where 


there are but two necessary requirements for the 
- =. fevecesien ofthe doctrine of collateral- — 
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There must be an identity of issue which has 
necessarily been decided in the prior action and 
is decisive of the present action, and, second, 
there must have been a full and fair opportunity 
to contest the decision now said to be controlling!’ 


And at p. 73 he added the following statement, 


| which is also highly pertinent here: 


"The burden of showing that the issue was identi- 
cal and neces rily decided rests upon the 
moving party. 
(Townsley v. Niagara Life Ins. Co., 218 N.Y. 228, 
233.) 
And to satisfy that burden it must be "glearly" 
| shown. (Zewnsley v. Niagara Life Ins. Co., 218 N.Y. 228, 
|| 233). 
| Applying these tests here, the defendant's motion 
‘ for summary judgment must be denied, and by the same token 
| plaintiff's motion for leave to serve the amended complaint 


| must be granted. 
RE THE AV 


Mr. Batten states that the employment agreement 
and the stock acquisition agreement were executed as part 

| of a single transaction, but they dealt with different 
| subject matters and were not by their terms made dependent 


upon one another. According to Mr. Lowell's reply thereto, 


— _— ee + eee eee SL CAS meee 


t chee were “ae Pear be conpedinaniens If they hed 
been so intended, there is no reason why it was not 80 
: stated. Assuming that Twin Disc had first breached its 
stock ccquisition agreement, surely that would not have 
| afforded the plaintiff the right to sue for a breach of his 
\ employment agreement. Or suppose the pleintiff had died 
| before completing the term of his employment, would his 
| estate be deprived of ite rights under the stock acquisition 
| sgreeneat? Certainly not. 
Mr. Batten gives it on his opinion that one egree- 
| ment would not have been made without the other, but 
Mr. Lowell challenges that statement in his reply thereto. 
| eaeeky, this Court cannot decide that claim upon the basis 


‘of conflicting affidavits. 


In paregreph 29 of the proposed amended complaint 
reference is made to paragraph 17 of the stock acquisition 


agreement. The intended reference, which is obvious, was 


,, contained. 


Respectfully submitted, 


SIDNEY S. BOBBE 
Attorney for Plaintiff 
25 West 54th Street 
New York, N.Y. 10019 


December 13, 
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AFFIDAVIT OF JOHN H, BATTEN 
(Filed December 20, 1974) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


“<7 s¢ ee eee e ene ear eae ee TTTTTTITITITI TTL 4 


FRANK LOWELL, : 

Plaintiff, : Ny ¢ 182 on) 

-against~ " 

TWIN DISC, INCORPORATED, ' 

Defendant. : 
aeccceesecoesesstocsocacoecce ecacccceeceX 
SVATT CF WISCONSIN) 

( 3S: 


COUNTY OF RACINE ) 

JOHN H, BATTEN, being sworn on oath, deposes and says 
that he is President and General Manager of TWIN DISC, INCORPORATED, 
sole shareholder of LEM INSTRUMENT CORP. That said LEM 
INSTRUMENT CORP, has not been sold nor has its assets been sold 
or disposed of, except as detailed below, cou that TWIN DISC, 
INCORPORATED is still the sole shareholder of LEM and through LFiM 
the owner of all of its assete particularly including those which the 


plaintiff herein Frank Lowell alleges to have had a right to purchase or 


acouire under a stock purchase agreement previously in these proceedings 


ree 
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referred to. 
Flectric typewriter to Robert Everett for $25 
Blueprint machine to Scnicor Instrument Corp. for $35 
Miscellaneous steel and aluminum to A & W Specialty 
Co. for $125 


Two drafting tables and lights to Jo: sph Cardi for $75 


H, BATTEN 


Sworn te before me this 
day of December, 1974. 


, State of Wisconsin, 
County of Racine 


My Commission expires: 
tty Commission Expires March 31, 1978 


( Seal) 
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MEMORANDUM “F DECISION AND ORDER (Filed March 31, 19/75) 


| UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


- - oo oo ne wene ses oe se ee erlhlUcrrlcrOrlhlc OhlhlhlUh x 
1 FRANK LOWELL, No, 72-C-1582 
Ht 
Plaintiff, 
i - against - Memorandum of Decision | 
| and Order 
TWIN DISC, INCORPORATED, 
Defendant. 
jee ee eee ee ee em ew ee x March 28, 1975 


Plaintiff moves for leave to amend his complaint 


| | 


Defendant opposes plaintiff's motion to amend, and moves for 


| an order granting summary judgment against plaintiff on the 


| 

ground that his claim is barred by res judicata. 

| On July 3, 1968, plaintiff entered into two written 
| agreements (an employment agreement and a stock acquisition 

| agreement) with Lem Instruments Corporation ("Lem") and guar- 
| anteed by defendant. Pursuant to the terms of these agree- 
Pinions plaintiff and his partner sold their stock (consisting 


of all the outstanding shares) in Lem to defendant. In re- 


turn, plaintiff received 3,680 shares of Twin Disc stock and 


| 
| 
was hired as president and general manager of Lem for a asl 


pursuant to Rule 15(a) of the Federal Rules of Civil asia 


of seven years. ‘The employment agreement, was specifically | 


PPI SS~ -3-17-72--36°1—9153 | 


conditioned upon plaintiff's faithful and diligent perform- 
ance of his duties. The stock acquisition agreement was 

) likewise implicitly conditioned upon plaintiff's continued 
status as an employee in good Ue: 

From the time the contracts were executed in July 
of 1968 until the company's dssolution in October 1972, Lem 
operated at a loss. In the four years of its existence Lem 
lost over $250,000. During this same period Twin Disc ad- 


| 
| 
| 
| 


t vanced Lem over $450,000 in an effort to bolster its business 


| On October 9, 1972, however, the board of directors of Lem | 
| 


yoted to cease operations and to discharge Mr. Lowell for 
failure to perform his duties under the agreement. On this 
same date, pursuant to a clause in the acquisition agreement, 
Twin Disc sent a letter to Mr. Lowell offering to sell him 
the outstanding shares of Lem. 


this offer. 


nr 


/1 Although the agreement does not e-ntain a clause con- 
ditioning payment upon plaintiff's continued employ- 
ment consistent with the terms of the contract and 
Lem's continued existence, since both contracts were 
executed simultaneously and for the same purpose ~~ 
to finalize the sale of Lem -- such terms must be 
presumed. 


FPI—SS—3-17-72 


| employment agreement. 
| 
| 
| 


Shortly after Lem's dissolution and his dismissal, 
plaintiff commenced the present suit against Twin Disc in 
Suffolk County Supreme Court. The action was subsequently 
removed to this court pursuant to 28 U.S.C. §1441. During 
the pendency of this proceeding, plaintiff commenced a sepa- 
rate action against Lem in Suffolk County Supreme Court. In 
this latter action plaintiff sued for damages and lost wages, 
claiming that defendant Lem breached its employment agreement 
by wrongfully discharging him. Defendant maintained that 


plaintiff's discharge was for cause, based on his failure 


to perform his duties in accordance with the terms of his 


This action, Lowell v. Lem Instruments Corp., 
73-1733 (Supreme Court Suffolk County), was tried before 
Judge Scileppi and a jury in Suffolk County Supreme Court in 
October 1973. The jury returned a unanimous verdict in favor 
of defendant on October 12, 1973. This judgmert was unanimous- 
ly affirmed by the Appellate Division (44 A.D.2d 909 (2d Dept 
1974)) and the Court of Appeals denied permission to appeal, 
34 N.Y.2d 520 (1974). 


Defendant's opposition to the motion to amend and 


the motion for summary judgment is based on the res judicata 


FPL. -35—2-17-72—20M—9i53 | 3 


| 
it 
} 
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| effect of the judgment against plaintiff in the state court. 


— ——  — — ————————— ee  ——-—-—*- Oo ->———-— >") ————— 
| 
| 
| 


As an initial matter, it is clear that defendant Twin Disc 

may properly assert the defense of res judicata even though 

it was not a party to the prior action. Since Twin Disc owned 
and controlled Lem at the time of the events in issue in both | 


actions, there is a sufficient relationship of privity be- 


tween the two parties to permit this defendant to assert the 


| res jud*cata defense. E.g., Nickert v. Puget Sound Tug & 


‘plaintiff were justified. In vhis regard defendant produced 


| jury werewhether the dissciution cf Lem and the discharge of 


Barge Co., 335 F.Supp. 1158 (W.D.Wash. 1971); B.R, DeWitt, 
Inc. v. Hall, 19 N.¥.2d 141 (1967). 

The issue remaining for determination is whether 
the prior judgment bars litigation of the claims and sianeuiie’ 
claims asserted in this action. To resolve this issue it is | 
necessary todetermine what matters were decided by the posite 
sudgment. From the pleadings, the evidence and the judge's | 


charge, it is apparent that the primary questions before the | 


substantial evidence supporting its contention that Lem was 


dissolved because of its substantial losses and that plaintiff 


/2 


= 

was discharged for cause. Therefore, the verdict in favor of | 

/2 There was. considerable testimony at trial that plaintiff | 

= fired Lem's most valuable employees, that he Cipregarces | 
nd mismanaged Lem's business and that he was ahusive to 

___his_employees. 
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cefendant can only be interpreted to mean that the trier of 
faet was convinced that the defendant did not breach the em 
ployment agreement withplaintiff, and that his discharge as 
well as the dissolution of Lem were justified. 

The doctrine of res judicata bars relitigation of | 


those issues actually litigated in a prior proceeding as well 


as those issues which could have been Litigated in that pro- 
ceeding. E.g., Williamson v. Columbia Gas & Electric, 186 

F.2d 464, 469 (3d Cir. 1950); Keys v. Sawyer, 353 F.Supp. 936 
940 (S.D.le«. 1973). The claims raised in plaintiff's origi- 


nal complaint, as well as those raised in the proposed amende 


Se. ae ee 


complaint all relate directly to the issue of plaintiff's 
discharge and its effect upon the 1968 agreement. It is evi- 
dent that all the claims now asserted by plaintiff in the 
present action could have been litigated in the state court 
proceeding and are therefore barred, 

The first two causes of action in the original com- 


plaint are identical to the claims raised in the Lem action, 


| and, as plaintiff readily concedes, are obviously barred here, 


' The third cause of action in the original complaint, as well 


| 
| 
as the six causes set forth in the proposed amended complaint |} 
| 
! 


each seek damages under the 1968 employment and stock acqui- | 


' against plaintiff, the court will not reconsider the state 


| plaintiff has attempted to frame his proposed complaint so 
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| 


sition agreements. In each instance the cause is based, either 


| 
explicitly or implicitly, on the claim that defendant breache 
the agreement by wrongfully discharging plaintiff. Since thi 


underlying issue has already been litigated and determined 
court judgment or the subsiliary issues raised here. Although 
that it appears to raise new issues, it is clear that all the 


claims ultimately depend upon plaintiff's rights under the 


1968 agreements. Since it has been determined that plaintiff 


breached this employment agreement and thereby forfeited his 
rights to enforcement of this agreement the claims set forth | 
in his complaint are barred. Moreover, while rile 15(a) aa 
that leave to amend should be freely given, where such an 


amendment would be futile because the claim itself would be 


subject to dismissal, the motion to amene ld be denied. 
DeLoach v. Woodley, 405 F.2d 496 (5th Cir. 1969). Conse- 
quently, plaintiff's motion for leave to amend is denied, a 
defendant's motion for summary judgment is gi ated and it is 


SO ORDERED. 


——— a ES» Ci a a a re + 
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Ihe Clerk of the Court is directed to enter judg- 
ment in favor «f defendant and against plaintiff dismissing 


the complaint. 


be $—~3-17-72-—20M—-9153 
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MOTION UNDER RULE 59 (Filed April 8, 1975) 
UMIIRD SIATES DISTRICT COURT 
EASTERN DISTRICT OF WEW YORK 
72-C-1582 JM 
Plaintiff, 
MOTION UNDEF 
-against- 
TWIN DISC, INCU? PORATED, 
Defendant. 


SCC OOO Oe Sceneweocewsoannh 


SIVS 3 

PLEAS «AKE NOTICE that upon the order and de- 
cision of thie Court, entered in the office of the Clerk 
of the Ceurt on the 34*t day of Mareh, 1975, the undersigned 
will move this Court, on the 18th day of April, 1975, at 
10:06 o'elock in the forenoon of that day, at Court Roos 5, 
Fourth Floor, at 225 Cadman Plasa Beet, Breoklyn, New York, 
for an order, pursuant to Rule $9 FACP, granting reargument 
of its decision, on the ground that the Court overlooked 
important questions of law and faet in making its decision, 
as more fully set forth in the annexed memorendua, 


Dated: New York, New York 
April 7th, 1975 


l UGE 
peg tise, = 


Attorney for Plaintiff 
25 West. S4th Street 
Mew York, New York 10019 


WILLKIE, FARR & GALLAGHER, E&QS. 
Attorneys for Defendant 
1 Chase Manhettan Plesa 
New York, New York 10005 
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PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION FOR REARGUMENT 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW ¥°RK 


ome Ce ee menecascewaX 


FRANK LOWRLI., :  72-C-1582 JM 
Plaintiff, 
-against- 2 
TWIN DISC, INCORPORATED, : 
Defendant, $ 


came Oe ee & Seren ene enee eccecc cas owansawon hk 


tLATNTIFF'S MEMORANDUri IN SUPPORT 
_..__ OF MOTION FOR REARGUMENT 
‘t ts respectfully urged that in denying plain- 
tiff's motion to amend his complaint and in granting 
defendant's mction for summary judgment, che Court over- 
leoked the following errors of law, which will be discussed 


in the order in which they appear in the decision. 


I 
On rage 2 it is said: 


‘the stock acquisition agreement was 
likewise implicitly conditioned upon the 
laintiff's continued status as an employee 
FoF Lam] in good standing." 


And in the footnote it is said: 


“Although the agreement does not contain 
9 cleuse conditioning payment upon gee oagesnbethe 
continued employment consistent with the terms 
of the contract and Lem's continued existence, 
since both contracts were executed simultaneously 
and for the same purpose - to finalize the sale 
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cf Lem such terms must be presumed," 

It ts believed that these statements are in direct 
conflict with the rule laid down in Schwartz v. Public 
Administrator, 24 N.Y. 2d, 65, 71, for it was there stated: 

"New York law has now reached the point 
wheres there are two necessary requiremente for 
the invocation of the doctrine of collateral 
re There must be an identity of issue 
which has necessarily been decided in the 
prior action and is decisive of the present 
action, and, second, there must have been a 
full and fair opportunity to contest the de- 
cision now said to be controlling." 

And at page 73, the Court said that 

" ,. the burden rests on the defendant to show 
that collateral estoppel should not be applied 
because he did not have a full and fair oppor- 
tunity, just as the burden of showing that the 
issue wae identical and necessarily decided 
rests upon the moving party. This apportionment 
of the burden is both fair and necessary." 

Thus, there never was ea fair opportunity to con- 
test the claim now being asserted for the first time, but 
the defendant ‘ad refused to contest it in the state court, 
by removing it to this Court. And in view of the disparate 
nature of their contents, how can it be said that defendant 
has fulfilled the burden of showing that the "identical 
issues have necessarily been decided"? 

In concluding, as this Court does, that the stock 
acqisition agreement was implicitly conditioned upon the 
pla‘rtiff's continued status as an employee in good standing, 


when other and contrary inferences are possible, it falls 
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fe: short of cho ving that the issue in the State Court was 
identical witn that raised here and that it was "neces- 
eertty decide4,"” there. 

In ~he Schwartz case a passenger in cars involved 
im 2 collisic: obtained a verdict against one of the drivers 
f-- “4s neglio nce and the freedom from negligence of the 


cther driver. The identical issue of such negligence 


wes therafore xecessarily decided in the first suit and 
di4 not haw: to >be established again even though there 
was no identity cf varties., 

But here we have no identity of issues decided, 
but nothing more than a mere presumption that the acquisi- 
tion agreement was impliedly conditioned on the continued 
employment of plaintiff by Lem. And yet there is nothing 
to justify that conclusion, How else can it be explained 
that despite the discharge of both Lem and Everett evi- 
denced by the resolution of October 4th, 1972, Mr. Gibson 
was at the same time authorized to negotiate with Frank 
Lowell and Robert T. Everett with respect to the possible 
acquisition bv them of the assets of Lem Instrument 
Corporation . ." (Defts, Exh, 00; Defts, App. 49). If 
Lowell had forfeited his rights under the stock acquisition 
agreement, then why negotiate with him for the acquisition 
of Lem's assets? Only because that right survived his 


discharge. Yer this decision in effect says that he has 
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forfeited his rights to acquire that stock, even though 
that question was never presented or raised or decided 

in the State court. Is it to be held that he has forever 
forfeited the right to acquire the stock merely because 


c was properly discharged? 


Il 
At page 2 of the decision it is erroneously 
stated: 
‘on this same date, pursuant to a clause 
in the acquisition agreement, Twin Disc sent a 
letter tc Mr. Lowell offering to sell him the 
outstanding shares of Lem. Plaintiff did not 
respond tc ‘his offer." 
In the first place, the offer to sell the out- 
standing shares as not made “pursuant to a clause in 
the acquisition agreement" because according to that clause 
(par. 10 of Exh. K, p. 25) the offer was to be one of an 
“option exercisable at eny time within six months following 
such notice to acquire from Twin Disc all of the then out- 
standing shares of Lem at a price and upon terms not less 


favorable than the terms of such contemplated transaction" 


but no such option was ever extended. Instead, there 


was an arbitrary offer to sell at an arbitrary price, 

for $155,000. exercisable immediately. Thies was a direct 
violation of the acquisition agreement, never involved 

or that could have been involved in the action for wrongful 


discharge. It was indeed an obligation which was recog- 
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ni-ad to hawe «wzrvived despite the discharge for cause. 
Yurthorrore, how could chat question have been 


rrorsented on the action brought for the discharge, since 


Tein Dise hac ~-emoved this action from the State ccurt 


to this Court oecause of diversity of citizenship. 
How can it be said that thet question was "neces- 
sarily decided" in the State court or that plaintiff hed 


"a full and f*ir opportunity to contest that decision"? 


Itt 

The decision overlooks the proposed First Anended 
Canes of Action, which seeks to enforce that portion of 
the so-called guaranty agreement by which Twin Disc agreed 
to elact Lowel) to Lem's board of directors for the life 
of the agreament On October 4, 1972, while the agreement 
ware etill in force, plaintiff and Everett were summariiy 
removed by Twin Disc from the Board of Directors of Lem 
in violation of that agreement. That action was taken 


before there was any meeting or decision taken by Lem's 


board to terminate his employment. Yet both Lowell and 
Everett had every right as direcrors to be heard before 
such a vote could lawfully have been taken, It is not 

as though there had been one outstanding dad defiaitive 
act done by Lowell that ipgo facto justified his discharge. 
It was primarily a question of judgment by the entire 
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board, as to whether or not his entire course of conduct 
justified the discharge. Assuming that the board had 
the right to decide to discharge him, it does not necas~- 
sarily follow that it could have exercised that right 
without first giving him the right tc be heard, 
Now, it certsinly cannct be argued that that 

question was necessari!.y decided in the Lem breach of 
contract action, or that plaintiff had had a full and 


fair right to contest it, Indeed, when the contract con- 


taining that agreement was offered in svidence, Mr. Hughes 


said (p. 15, Case on Appeal): 

"Your Honor, may I ask that Mr. Bobbe 
stipulate that the contract which he has re- 
ferred to is not in suit in this action?" 

To which Mr, Bobbe replied: 


"We are pot suing on that guarenty in 
this action, that's right." 


Is the plaintiff now to be precluded from relying 
on that agreement, which Mr. Hughes expressly insisted 
wes not in suit? Yet the breach of the Twin Dise contract 
to keep him on the board of Lem is a pivotal question 


in this case, 


Iv 
At page 4 it is said that the issue is whether 
the prior judgment bars litigation of the claims and pro- 


posed claims asserted in this action, and that to resolve 
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this issue "4+ is necessary to determine what matters were 
decided by th: carlier judgment." But then the opinion 
falls into cardinal error in saying: 
"From the pleadings, the evidence end 
the judge's charge, it is apparent that the 
primary questions before the jury were whether 
the lut of Lee and the discharge of 


plein were justitied, In this regard 
defendant produced substantial evidence that 


Lem was 2 sebvas because of its substantial 
en. plaintiff was discharged 

A careful examination of the pleadings, the evi- 
denice and the judge's charge, reveals no basis for con- 
cliding that the "gissolu £ " = a3 opposed to the 
Gischarg: of plaintiff - was caused by the losses incurred, 
It wae certainly nowhere pleaded, and never mentioned 
in tne Court's charge. Where then is there any basis for 
sayin, that the "identical issue" was decided or could 
have been decided? How can it be said that the plaintiff 
hed the “full and fair opportunity" to contest that issue, 
in view of Twin Dise's removal of that issue to this 
Court? 

Nor is there any basis for Saying, as the de- 
cision does, at 5, that the verdict in favor of defendant 
can only be interpreted to mean that the “dissolution of 
Lem" was justified, And that it is “evident that all the 
claims now asserted by plaintiff in the present action 
could have been litigated in the State court proceeding 


| 

— == rac 
_ end are therefore barred," 
i How could they hewe beem litigated there in view 
| of the fact that they were no: .« issue there and had in 
fact been removed from the jurisdietion of the State court 
| by removal to this Court? 


Vv 

The decision conclutes by saying that while leave 
to amend should be freely given, it should be denied where 
the granting thereof would be futile, citing the case of 
De Loach v. Moodley, 405 F. Ind 496 (Sth Cir. 1969). But 
there is no comparison between that case and this, for there | 
the complaint had been dismissed for failure to allege the 
requisite jurisdictional emount, end the aotion to amend 
was one to attempt to correct the deficiency, and the 
motion was denisd because on the face of it the deficiency 
still remained. Wo such situation exists here, for as 
to each proposed amendment pleintiff at least shows a 
strong prima facie case. 


\ It ie respectfully submitted that « reargument 

| should be granted, primarily because the court erroneously 
| comeluded that the stock acquisitien agreement was passed 
' upon in the State court; that the plaintiff had "a full 

| and fair opportunity" to contest there the claims raised 
‘here, and that the “identical isswes" now presented were 

! there passed upon and decided adversely to the plaintiff's 
| present contentions. And this despite the fact that the 

| defendant haf or-~vented a determination thereof in the 

| State cour! by removing the action egainst it to this 
Court, 


New York, April 7th, 1975 


Respectfully submitted, 


ore FS we ‘b 


At ttorney for Plaintiff 
25 West 54th Street 
New York, Yew York 10019 
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MEMORANDUM OF DECISION AND ORDER (Filed Apri} 8; Vv 


OFFICE_RECOR” 2 ae 


—_ owe 


UNITED STATES DISTRICT COURT ¥ 
EASTERN DISTRICT OF NEW YORK APR 3 


ie €4 C1582 
FRANK LOWELL, PH | 
} 


Coe 
Plaintiff, 


~against- Memorandum of Decision 
and Order 


TWIN DISC, INCORPORATED, 


Defendant. 
April 8, 1975 


re fe 


Plaintiff moves to reargue the decision of this 


r: 
¥ 
& 


court in the above entitled action, dated March 28, 1975. 


«cf 
; 


Plaintiff's memorandum submitted in support of his motion 


. 
J . 
4° 2e 


8 hs 


fails to raise any controlling legal or factual issues 


oty 


< 


which had not been considered by the court in the course 
of its orig.:' 721 determination. Consequently, under Rule 


9(m) of the General Rules of this court, there is no 


baie Ss: Bas), 


ground for granting reargument. 


The motion for leave to reargue is denied and 


SO ORDERED. 


PeT._AS. 7.17.99. 189 


-- 
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NOTICE OF APPEAL (Filed April 24, 1975) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


Oe wo oe we ee www ww meme wow nceccoccce xX 
FRANK LOWELL, 
No. /2-C-1582 (J.M ) 
Plaintiff, 
-against- NOTICE OF APPEAL 
i 
TWIN DISC, INCORPORATED, 
. | 
Defendant. 
pS eS SF Ses i ns asta wm Gin Sth tb i Wim, Ze tw Sw sss xX ° : 


Notice is hereby given that Frank Lowell, plaintiff above | 
named, appeals to the United States Court of Appeals for the 
Second Circuit from the order of the Hon. Jacob Mishler dated 
March 28, 1975 denying vlaintiff's motion to amend his com- 
plaint purusant to Rule 15(a) of the Federal Rules of Civil 
Procedure and granting defendant's motion for summary judgment 
pursuant to Rule 56 of the Federal Rules of Civili Procedure 


and from the judgment entered thereon. 


Dated: New York, New York / 4 ‘ 
April 22, 1975 wae + 


21 ifth Avenue | 
“New York, New York:10017. ‘| 
(212) MU. 7-7505 | 


TOs: 


Clerk, United States District Court 
Eastern District of New York 


Willkie, Farr & Gallagher, Esqs. 

Attorneys for Defendant 

One Chase Manhattan Plaza ' 
New York, New York 10005 


wv 


A 202 Atfidavit of Personal Service af Papers EOTZ APPELLATE PRINTERS, INC. 


COURT OF APPEALS 
SECOND CIRCUIT 


oT = Index No. 


FRANK LOWELL, 
Plaintiff-Appellant, e-T3590 
- against - Affidavit of Personal Service 
TWIN DISC INC., 
Defendant-Appelee, 
St Rar eee ee ee 
STATE OF NEW YORK, COUNTY OF NEW YORK $8. 
I, Victor Ortega, being duly sworn, 


depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
1027 Avenue St. John, Bronx, New York 
That on the 277 day of Ju. 1979 at One Chase Manhatten Plaza, N.Y., MY. 


deponent served the annexed + af: H5A¥ upon 


Wilkie Farr & Gallagher 


the Attorneys in this action by delivering a true copy thereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the Attorney(s) herein, 


ect te 4 

Sworn to before me, tnis 27 2 

day of Zune 19 75— 
4 


y/, - ie ita OAK 
> ¢F / /| (ppl aes ae 


‘ A 
P ViCTOR ORTEGA 


ROBERT T. BRIN 
NOTARY PUBLIC, State of New York 
No. 31-0418950 
pelified in New York County 
Goremission Expires March 30, 1977 


